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I. Summary 
 
7KH� 7UXPS� DGPLQLVWUDWLRQ·V� 'HSDUWPHQW� RI� /DERU� �'2/�� KDV� XVHG� D� SDUWLFXODU� IRUP� RI� VXE-regulatory 
guidance³Wage and Hour Opinion Letters³to shield employers across the country from liability for certain 
violations of minimum wage and overtime laws. Employers have routinely sought these opinions from the 
Wage and Hour Division (WHD) to justify business models and practices that are questionable or even 
forbidden under current law, regulations, or case law.  
 
To roll back anti-worker WHD opinion letters issued during the Trump administration, DOL could take several 
executive actions under the next administration, including:  
 

(1) Instruct the Wage and Hour Division not to deliver or release any opinion letters that have not yet 
been sent, and to hold them for further review.  

(2) Withdraw six specific anti-worker opinion letters issued by the Trump administration that rely on 
questionable interpretations. 

(3) Continue issuing WHD opinion letters even though the Obama administration halted the practice.  
(4) Review pre-Trump opinion letters and withdraw them if appropriate. 

 
 
 

II. Background and Current State 
 
The WHD enforces a number of worker protection laws, including the Fair Labor Standards Act of 1938 
(FLSA).1 In part, the FLSA requires most employers to pay most employees at least the federal minimum wage 
(currently $7.25 per hour) and premium pay for overtime (one-and-a-KDOI�WLPHV�D�ZRUNHU·V�UHJXODU�UDWH�RI�SD\�
for hours worked in excess of forty each week).  
 
The FLSA can be enforced either by DOL or through private litigation,2 and it provides that workers whose 
rights are violated may recover back wages and liquidated damages.3 However, the Portal-to-Portal Act of 1947 
FUHDWHV�DQ�´DEVROXWH�GHIHQVHµ�WR�DFWLRQV�XQGHU�WKH�)/6$�XSRQ�D�FRXUW�ILQGLQJ�WKDW�DQ�HPSOR\HU�DFWHG�´LQ�JRRG�
faith in conformity and in reliance on any written administrative regulation, order, ruling, approval or 
LQWHUSUHWDWLRQµ�RI�WKH�$GPLQLVWUDWRU�4 In other words, the law provides employers a shield if they commit FLSA 
violations in reliance upon these types of agency guidance. 
 
WHD has long issued Opinion Letters, Ruling Letters, and Field Assistance Bulletins interpreting the FLSA.5 
0HPEHUV�RI�WKH�SXEOLF�FDQ�UHTXHVW�WKDW�:+'�LVVXH�´RSLQLRQ�OHWWHUVµ�DSSOLFDEOH�WR�IDFW-specific situations, and 
the agency specifies that opinion letters signed by the Wage and Hour Administrator may serve as an absolute 

 
 
1 29 USC § 201. 
2 See 29 USC § 215(b). 
3 Id. 
4 29 USC § 259. 
5 While the Department can also issue opinion letters regarding the Family and Medical Leave Act (FMLA), this memorandum does not cover those 
letters in detail. Importantly, the law does not provide the same affirmative defense based on FMLA opinion letters as it does for FLSA opinion letters. 
See also Wage and Hour Division, Final Rulings and Opinion Letters, https://www.dol.gov/agencies/whd/opinion-letters/request/existing-guidance 
�ODVW�DFFHVVHG�0D\�����������´2SLQLRQ�OHWWHUV�LVVXHG�E\�WKH�$GPLQLVWUDWRU�Pay be relied upon, pursuant to Section 10 of the Portal-to-Portal Act, 29 
U.S.C. § 259, as a good faith defense to wage claims arising under the FLSA. Except as noted below, the Portal-to-Portal Act does not apply to the 
FMLA or other statutes enforced by :+'�µ���,QGHHG��DIWHU�GLVFXVVLQJ�WKH�VL[�)0/$�RSLQLRQ�OHWWHUV�UHOHDVHG�WKXV�IDU�LQ�WKH�7UXPS�DGPLQLVWUDWLRQ�ZLWK�
experts, we understand that none rises to the level of warranting withdrawal at this time. At least one ² confirming that time off to attend a meeting to 
GLVFXVV�D�VRQ·V�RU�GDXJKWHU·V�,QGLYLGXDOL]HG�(GXFDWLRQ�3URJUDP�² was seen to be helpful for workers who have children with special needs. Letter from 
Administrator Cheryl M. Stanton, Aug. 8, 2019, https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/2019_08_08_2A_FMLA.pdf. 
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defense to FLSA actions pursuant to the Portal-to-Portal Act.6 Importantly, workers cannot rely on favorable 
opinion letters in the same way. 
 
 
Obama Administration 
 
,Q�0DUFK�������WKH�2EDPD�DGPLQLVWUDWLRQ·V�:+'�ZLWKGUHZ�WZHQW\�RSLQLRQ�OHWWHUV�LVVXHG�LQ�-DQXDU\�������DW�
WKH�HQG�RI�WKH�%XVK�DGPLQLVWUDWLRQ��´IRU�IXUWKHU�FRQVLGHUDWLRQµ�EHFDXVH�they were signed but never placed in 
the mail for delivery.7 ,Q�ZLWKGUDZLQJ�WKH�OHWWHUV��:+'�VWDWHG�LW�ZRXOG�´SURYLGH�D�IXUWKHU�UHVSRQVH�LQ�WKH�QHDU�
IXWXUH�µ�EXW� LW�QHYHU�GLG��:+'�ZLWKGUHZ�QR� IXUWKHU�RSLQLRQ� OHWWHUV� LQ� WKH�2EDPD�DGPLQLVWUDWLRQ�� DQG� QR�
comprehensive review was done of other letters.   
 
WHD further announced that it would cease issuing opinion letters and instead issue a new form of guidance, 
$GPLQLVWUDWRU·V�,QWHUSUHWDWLRQV��ZKLFK�ZRXOG�EH�DSSOLFDEOH�PRUH�JHQHUDOO\��:+'·V�SXEOLF�H[SODQDWLRQ�was that 
opinion letters are resource intensive and apply only to specific fact patterns. But the decision also stemmed 
from a perception that employers gamed the system by asking for opinion letters when they expected litigation 
to commence³and only after their lawyers checked in with WHD officials and knew to expect a favorable 
ruling.8 
 
7KH�2EDPD�DGPLQLVWUDWLRQ�:+'�RQO\�SXEOLVKHG�D�WRWDO�RI�WHQ�$GPLQLVWUDWRU·V�,QWHUSUHWDWLRQV�XQGHU�WKH�)/6$�
(three of which have been withdrawn by the Trump WHD),9 two under the FMLA,10 and two applicable to the 
Migrant and Seasonal Agricultural Worker Protection Act (MSPA).11  
 
 
Trump Administration 
 
In June 2017, then-Secretary of Labor Alex Acosta announced the Trump administration DOL would resume 
issuing opinion letters.12 In January 2018, the Trump WHD reinstated, without change, seventeen of the twenty 
last-minute Bush administration opinion letters.13 :LWKRXW� DQ\�H[SODQDWLRQ�RWKHU� WKDQ� LW� ´IXUWKHU� DQDO\]HGµ�
each withdrawn letter, the acting administratoU�VLPSO\�UHLVVXHG�´WKH�YHUEDWLP�WH[Wµ�RI�WKHVH�ZLWKGUDZQ�RSLQLRQ�
OHWWHUV�DQG�DVVHUWHG�WKDW�LW�´LV�DQ�RIILFLDO�VWDWHPHQW�RI�:+'�SROLF\�DQG�DQ�RIILFLDO�UXOLQJ�IRU�SXUSRVHV�RI�WKH�
Portal-to-3RUWDO�$FW�����8�6�&��������µ14 
 
As of October 1, 2020, the Trump administration had issued a total of 57 opinion letters regarding the FLSA. 
 

 
 
6 Final Rulings and Opinion Letters��'HS·W�RI�/DERU��KWWSV���ZZZ�GRO�JRY�DJHQFLHV�ZKG�RSLQLRQ-letters/request/existing-guidance (last visited Sep. 29, 
2020).  
7 6HH�H�J���8�6��'HS·W�RI�/DERU��:DJH�	�+RXU�'LY���2SLQLRQ�/HWWHU (Mar. 2, 2009). 
8 6KDURQ�%ORFN��´$Q�2SLQLRQ�RQ�:+'�2SLQLRQ�/HWWHUV�µ�2Q/DERU��-XQH������������ 
https://www.onlabor.org/an-opinion-on-whd-opinion-letters/.  WHD generally takes the position that it will not issue opinion letters when there is 
litigation or a WHD investigation involving the requester pending, but trade associations have in the past requested and received opinion letters in 
situations where there was pending litigation involving one or more of its members. 
9 Administrator Interpretations Letters - Fair Labor Standards Act��'HS·W�RI�/DERU�� 
https://www.dol.gov/agencies/whd/opinion-letters/administrator-interpretation/flsa (last visited Sep. 29, 2020).  
10 Administrator Interpretations Letters - Family and Medical Leave Act��'HS·W�RI�/DERU�� 
https://www.dol.gov/agencies/whd/opinion-letters/administrator-interpretation/flma (last visited Sep. 29, 2020). 
11 Administrator Interpretations Letters - Agriculture, 'HS·W�RI�/DERU�� 
https://www.dol.gov/agencies/whd/opinion-letters/administrator-interpretation/agriculture (last visited Sep. 29, 2020).  
12 News Release: 86�'(3$570(17�2)�/$%25�5(,167$7(6�:$*(�$1'�+285�23,1,21�/(77(56��'HS·W�RI�/DERU�� 
https://www.dol.gov/newsroom/releases/whd/whd20170627 (last visited Sep. 29, 2020).  
13 $OIUHG�%��5RELQVRQ��-U���´$Q�(DUO\�*URXQGKRJ�'D\��'2/�5HLVVXHV����2SLQLRQ�/HWWHUV�7KDW�+DG�%HHQ�:LWKGUDZQ�LQ������µ�2JOHWUHH�'HDNLQV��-DQ��
8, 2018),  
https://ogletree.com/insights/an-early-groundhog-day-dol-reissues-17-opinion-letters-that-had-been-withdrawn-in-2009/. 
14 Id. 
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III. Proposed Action 
 
Upon taking office, the next administration could take several executive actions to roll back anti-worker WHD 
opinion letters issued during the Trump administration, including:  
 

 Instruct the Wage and Hour Division not to deliver or release any opinion letters that have not 
yet been sent, and to hold them for further review.  

 
Upon assuming office, the landing team at the DOL could instruct the WHD not to deliver or release any 
opinion letters that have not yet been sent, and to hold them for further review. As the Obama administration 
did in 2009, this would prevent any last-minute opinion letters from taking legal effect. 
 

 Withdraw six specific anti-worker FLSA opinion letters issued by the Trump administration 
WHD that rely on questionable interpretations. 

 
Of the several dozen FLSA opinion letters announced by the Trump administration as of May 2020, six are 
clearly harmful to workers and can be withdrawn immediately on the basis they rely upon questionable 
LQWHUSUHWDWLRQV�RI�:+'·V�UHJXODWLRQV��ORQJ�VWDQGLQJ�SROLF\�SRVLWLRQV��RU�HQIRUFHPHQW�SUDFWLFHV��RU�EHFDXVH�WKH\�
exceed the traditional role of opinion letters (e.g. applying to facts beyond those presented), or are in tension 
with evolving federal case law.  
 
These letters include (see Appendix A for a more detailed analysis of each opinion letter)15: 
 

1) FLSA2020-4. This letter³RQ�ZKHWKHU�UHIHUUDO�ERQXVHV�PXVW�EH�LQYROYHG�LQ�HPSOR\HHV·�UHJXODU�UDWH�IRU�
purposes of calculating overtime³admits that some facts are ´OHIW� XQFOHDU�µ� DQG� WKHQ� SURYLGHV� D�
roadmap on how to structure the bonuses such that they need not be included. This step goes beyond 
the traditional role of an opinion letter. 

 
2) FLSA2019-6�� 7KLV� OHWWHU� FRQFOXGHV� WKDW� D� SODWIRUP� FRPSDQ\·V� ZRUNHUV� �´JLJ� ZRUNHUVµ�� DUH�

´LQGHSHQGHQW�FRQWUDFWRUVµ�UDWKHU�WKDQ�HPSOR\HHV�LQ�EURDG�WHUPV�WKDW�DUH�LQFRQVLVWHQW�ZLWK�HYROYLQJ�
case law on these points. (Note:  in September 2020, DOL proposed a rule that would codify into 
regulation an employer-friendly interpretation of the test for determining worker status under the 
FLSA³please see our separate memo on the proposed rule).16 

 
3) FLSA2018-27��7KLV�OHWWHU�HOLPLQDWHV�WKH�ORQJVWDQGLQJ�´������UXOHµ�ZKHUHE\�WLSSHG�ZRUNHUV��VXFK�DV�

restaurant servers, could not be paid the (lower) minimum wage for tipped workers (currently only 
$2.13 per hour) if they spent more than 20% of their time in a non-tipped occupation. (Note: in late 
2019, DOL proposed a tipped worker rule that would, among other things, cement this interpretation 
into the Code of Federal Regulations³please see our separate memo on the proposed rule).  

 
4) FLSA2018-23. This letter finds that restaurants in movie theaters are exempt from the FLSA as movie 

theaters, even though they provide full dining service and do not serve food in the theater itself.  
 

 
 
15 Note: there are other letters that are extremely technical and should be reviewed more closely by the landing team at the DOL, including: FLSA2018-
1, FLSA2018-17, FLSA2018-15, and FLSA2018-12 �LQYROYLQJ�WKH�DGPLQLVWUDWLYH�H[HPSWLRQ�WR�´HPSOR\HHµ�XQGHU�WKH�)/6$���FLSA2018-14 (involving 
a complex salary deduction question); FLSA2018-16 (involving volunteers and joint employment, where the letter cites economic realities as the test); 
FLSA2018-18 (involving travel time when the job is not on the usual place of business); FLSA2020-13 (involving the professional exemption and highly 
compensated employee test); FLSA2020-10 (involving the representative period of employees when applying the retail or service commission sales 
exemption). 
16 85 Fed. Reg. 60600. 
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5) FLSA2018-22. This letter declares volunteer graders for a professional association (that used to be 
paid) to be exempt volunteers. 

 
6) FLSA2018-21. This letter concludes that sales representatives at a technology company platform fall 

withiQ�WKH�´UHWDLO�RU�VHUYLFH�HVWDEOLVKPHQWµ�H[HPSWLRQ�WR�WKH�)/6$�DQG�DUH�QRW�HQWLWOHG�WR�LWV�RYHUWLPH�
protections. 

  
Legally, these letters can be withdrawn by issuing a public statement. Withdrawing these opinion letters 
LPPHGLDWHO\�´IRU�IXUWKHU�UHYLHZµ�LV�Vufficient to ensure they no longer provide an absolute defense under the 
Portal-to-3RUWDO�$FW��7KH�:DJH�DQG�+RXU�'LYLVLRQ·V�ZHEVLWH�H[SODLQV�WKLV�DFFRUGLQJO\��´+RZHYHU��D�ZLWKGUDZQ�
ruling or interpretation, or the withdrawn portion of a ruling or interpretation, may not be relied upon as an 
official ruling or interpretation of the Administrator or the Wage and Hour Division for any purpose, including 
under the Portal-to-3RUWDO�$FW�µ17  
 
In certain cases it could be helpful to go beyond the notice of withdrawal and formally replace opinion letters 
with better guidance. An individualized analysis of this question for each of the six anti-worker opinion letters 
listed above is beyond the scope of this memo. However, upon assuming office, the new administration could 
consider issuing a new opinion letter, other sub-regulatory guidance, or an interpretive rule through notice and 
comment.18 
 

 Continue issuing WHD opinion letters despite the Obama Administration halting the practice. 
 
As noted above, the next adminisWUDWLRQ�ZLOO�KDYH�WR�GHFLGH�ZKHWKHU�WR�IROORZ�WKH�2EDPD�DGPLQLVWUDWLRQ·V�OHDG�
and stop issuing opinion letters altogether. On balance, we recommend continuing to issue opinion letters when 
appropriate, given that they are (individually) a less resource-intensive mechanism for issuing guidance that 
SURWHFWV�ZRUNHUV·�ULJKWV�� 
 
While opinion letters, taken collectively, can sap significant resources, the management bar is unlikely to submit 
a large number of requests for opinion letters to a Democratic administration. Meanwhile, we now know that 
subsequent administrations that are inclined to favor employers will simply revive opinion letters even if the 
next administration abandons the practice.  
 

 Review pre-Trump opinion letters and withdraw and replace them if appropriate. 
 
There are problematic WHD opinion letters that predate the Trump administration. Some of the more 
notorious opinion letters (involving tipped workers and fluctuating workweeks) have been superseded in recent 
years³for better or worse³by rulemaking or even legislation.19 The next administration should review older 
opinion letters and engage with advocates and attorneys to identify those that should be withdrawn. 
 
 

 
 
17 Wage and Hour Division, Final Rulings & Opinion Letters, https://www.dol.gov/agencies/whd/opinion-letters/request/existing-guidance (last 
visited May 6, 2020). 
18 Unlike some (usually more modern) laws, the FLSA provides no general grant of rulemaking authority, but the Department can and does routinely 
issue interpretive rules through the notice-and-comment process to clarify the meaning of key terms in the statutes. See Title 29, Subtitle B, Chapter V, 
Subchapter B ² Statements of General Policy or Interpretation Not Directly Related to Regulations,  
https://www.ecfr.gov/cgi-bin/text-idx?SID=e84611c7d372fe53e619300670ed78c8&mc=true&tpl=/ecfrbrowse/Title29/29cfrv3_02.tpl#0. While the 
rulemaking process takes time and resources, when the Department has the authority to issue an interpretive rule, it can do so without awaiting a request 
from outside stakeholders. In addition, the rulemaking process lends itself toward more lasting changes, since the resulting interpretive rule is codified 
in the Code of Federal Regulations, and repealing it likewise requires a final rule. This option should be explored to codify important definitions in place 
of withdrawn opinion letters. 
19 See, e.g., Wage and Hour Division, Updating Regulations Issued Under the Fair Labor Standards Act Final Rule, 76 Fed. Reg. 18,832 (Apr. 5, 2011),  
https://www.govinfo.gov/content/pkg/FR-2011-04-05/pdf/2011-6749.pdf; National Employment Law Project, Restaurant Workers Win Ownership 
of Their Tips  
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IV. Justification 
 
While many of these opinion letters seem narrow and technical, they effectively strip workers of their core 
employment protections under the FLSA. Withdrawing them will prevent employers from using them as a 
defense in litigation over the FLSA, and may even clear the way for private litigation that was previously 
foreclosed. In addition, it may allow the agency to take better positions in amicus briefs down the line. 
Moreover, withdrawing these opinion letters sends a signal to employers that the administration will strongly 
enforce FLSA protections, which could have a broader deterrent effect. Cracking down on wage-and-hour 
violations has significant equity implications: study20 after study21 shows that the workers who suffer wage-and-
hour violations are disproportionately Black and brown workers, immigrants, women,22 and others who are too 
often marginalized by our policies.  
 
While it will have a fairly significant impact, withdrawing the six opinion letters identified is relatively 
VWUDLJKWIRUZDUG�DQG�VKRXOG�QRW�UHTXLUH�VXEVWDQWLDO�UHVRXUFHV��:+'·V�2IILFH�RI�3ROLF\�DQG�WKH�6ROLFLWRU·V�)DLU�
Labor Standards Division will need to review the proposed withdrawals. On the other hand, producing new 
opinion letters³in response to requests from advocates or workers³could require more time, and should be 
balanced against the other work that the same staff would be taking on (i.e., regulations). 
 
 
 
 

  

 
 
20 $QQHWWH�%HUQKDUGW�HW�DO���´%URNHQ�/DZV��8QSURWHFWHG�:RUNHUV��9LRODWLRQV�RI�(PSOR\PHQW�DQG�/DERU�/DZ�LQ�$PHULFD·V�&LWLHV�µ�1(/P (2009),  
https://www.nelp.org/wp-content/uploads/2015/03/BrokenLawsReport2009.pdf. 
21 ´7KH�6RFLDO�DQG�(FRQRPLF�(IIHFWV�RI�:DJH�9LRODWLRQV��(VWLPDWHV�IRU�&DOLIRUQLD�DQG�1HZ�<RUN�µ�(DVWHUQ�5HV��*US���'HFHPEHU�����),  
https://www.dol.gov/sites/dolgov/files/OASP/legacy/files/WageViolationsReportDecember2014.pdf.  
22 David Cooper and TeresD�.URHJHU��´(PSOR\HUV�VWHDO�ELOOLRQV�IURP�ZRUNHUV·�SD\FKHFNV�HDFK�\HDU�µ�(FRQ��3RO·\�,QVW���0D\������������  
https://www.epi.org/publication/employers-steal-billions-from-workers-paychecks-each-year/. 
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VI. Appendix A 
 
Below find detailed summaries of the six opinion letters, noted above,23 that a new administration should 
prioritize withdrawing. While each discussion includes an analysis of the legal and policy justifications for 
rescission, from a legal perspective, WHD need not explain these justifications when it actually withdraws these 
opinion letters. 
 
 
  

 
 
23 See Section III.(2). 
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1.  FLSA 2020-4 (Referral Bonuses Exemption)  
 
Description of the Letter/Issue Presented 
FLSA2020-���ZKLFK�DQVZHUV�ZKHWKHU�UHIHUUDO�ERQXVHV�PXVW�EH�LQFOXGHG�LQ�FHUWDLQ�HPSOR\HHV·�UHJXODU�UDWHV�IRU�
the purpose of calculating overtime pay, goes beyond the traditional role of an opinion letter by commenting 
RQ� LVVXHV�EH\RQG� WKH� IDFWV�SUHVHQWHG��7KH� OHWWHU� VWDUWV�E\� DGPLWWLQJ� WKDW� VRPH� IDFWV� DUH� OHIW� ´XQFOHDU�µ� DQG�
subsequently provides a roadmap for how to structure the bonuses such that they need not be included. 
 
Policy Background  
WHD enforces a number of worker protection laws, including the FLSA. In part, the FLSA requires most 
employers to pay most employees a premium rate for overtime, which is one-and-one-half times a worNHU·V�
regular rate of pay for hours worked in excess of forty each week.24 7KH�UHJXODU�UDWH�LQFOXGHV�´DOO�UHPXQHUDWLRQ�
IRU�HPSOR\PHQW�SDLG�WR��RU�RQ�EHKDOI�RI��WKH�HPSOR\HHµ�ZLWK�YDULRXV�H[FOXVLRQV��VXFK�DV�´VXPV�SDLG�DV�JLIWV�µ25 

  
Legal Analysis/Justification for Withdrawal 
This letter ventures beyond its delegated authority. WHD does more than answer the question directly, by 
hypothesizing a variety of ways the inquiring company could circumvent FLSA regulation of referral bonuses. 
:+'� OHWWHUV� PXVW� EH� ´EDVHG� H[FOXVLYHO\� RQ� WKH� IDFWVµ� WKH� LQTXLUHU� KDV� SUHVHQWHG�26 consistent with the 
LGLRV\QFUDWLF�SXUSRVH�RI�WKH�)/6$��ZKLFK�ZDV�´GHVLJQHG�WR�JLYH�VSHFLILF�PLQLPXP�SURWHFWLRQV�WR� individual 
workers and ensure that each employee covered by the Act would receivH�D�IDLU�GD\·V�SD\�IRU�D�IDLU�GD\·V�ZRUN���
�����µ�27  
 
Here, the inquiring company aims to divide the referral bonuses into two installments, awarding the first when 
the referred employee is hired, and the second when the referred employee reaches her one-year anniversary at 
the firm. The WHD uses the first paragraph to explain why the first installment need not be included, and 
devotes the rest of the two-page opinion to analyzing the second. But WHD takes two sentences to answer the 
TXHVWLRQ�GLUHFWO\��´�� . . the second installment would essentially be a longevity bonus . . . a longevity bonus 
FRQVWLWXWHV�UHPXQHUDWLRQ�DQG�PXVW�EH�LQFOXGHG�LQ�WKH�UHJXODU�UDWH��XQOHVV�LW�LV�VXEMHFW�WR�D�VWDWXWRU\�H[FOXVLRQ�µ28 
The remainder of the opinion hypothesizes situatiRQV�ZKHUH�´WKH�VHFRQG�LQVWDOOPHQW�FRXOG�EH�H[FOXGDEOH�IURP�
WKH� UHJXODU� UDWH�µ� LQFOXGLQJ�� ���� ´LI� WKH� UHIHUULQJ� HPSOR\HH� ZHUH� HOLJLEOH� WR� UHFHLYH� WKH� VHFRQG� LQVWDOOPHQW�
UHJDUGOHVV�RI�ZKHWKHU�>@�VKH�LV�HPSOR\HG�DIWHU�RQH�\HDU�µ�RU�����DV�D�´JLIWµ�XQGHU������e)(1).29 The letter devotes 
DQ�HQWLUH�SDJH�WR�DQDO\]LQJ�WKH�SRWHQWLDO�RXWFRPHV�RI�WKH�ODWWHU�VLWXDWLRQ��EHFDXVH�´ZKHWKHU�\RXU�FOLHQW�PXVW�
include the second installment of the referral bonus depends on a fact that your letter left unclear�µ30  
 
FLSA2020-4 takes two sentences to answer the question directly based on the facts at hand, and more than a 
page to propose different ways the company could structure its bonuses to fall outside the scope of FLSA 
regulation, depending on a variety of unknown facts. Accordingly, FLSA2020-4 should be withdrawn because 
this letter opines beyond the facts presented, and indeed does so for a majority of the discussion. 
  

 
 
24 29 U.S.C. § 207(a)(l). 
25 29 U.S.C. § 207(e). 
26 8�6��'HS·W�RI�/DERU��:DJH�	�+RXU�'LY���2SLQLRQ�/HWWHU�����-4 (Mar. 26, 2020). 
27 Barrentine v. Arkansas-Best Freight Sys., 450 U.S. 728, 739 (1981) (quotations omitted). 
28 8�6��'HS·W�RI�/DERU��:DJH�	�+RXU�'LY�, Opinion Letter 2020-4 at 1 (Mar. 26, 2020). 
29 Id. at 3-4.  
30 Id. at 4 (emphasis added).  
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2.  FLSA 2019-6 (Gig Workers) 
 
Description of the Letter/Issue Presented 
The question submitted to WHD asked whether service providers working for a virtual marketplace company 
�90&��DUH�HPSOR\HHV�RU�LQGHSHQGHQW�FRQWUDFWRUV�XQGHU�WKH�)/6$��7KH�:+'�UHYLHZHG�WKH�ZRUNHUV·�VWDWXV�
XQGHU�WKH�́ HFRQRPLF�UHDOLWLHV�WHVWµ�DQG�GHWHUPLQHG�WKDW�WKH�VHUYLFH�SURYLGHUV are independent contractors under 
the FLSA, and therefore not entitled to its protections, including minimum wage and overtime.  
 
The opinion letter is especially concerning for the rights of employees, including those employed by companies 
other than the addressee, because it classifies the addressee as a VMC, and then defines VMC to mean an 
´RQOLQH�DQG�RU�VPDUWSKRQH-based referral service that connects service providers to end-market consumers to 
SURYLGH�D�ZLGH�YDULHW\�RI�VHUYLFHV�µ31 This broad definition encompasses a large and growing group of American 
HPSOR\HUV�LQ�WKH�´VKDULQJ�HFRQRP\µ�ZKR�PD\�DWWHPSW�WR�UHO\�RQ�WKLV�RSLQLRQ�OHWWHU�WR�GHIHQG�DJDLQVW�)/6$�
OLWLJDWLRQ��FODLPLQJ�WKDW�WKH\�RSHUDWH�D�´UHIHUUDO�VHUYLFH�µ� 
 
Policy Background 
This letter is part of a coordinated strategy by virtual marketplace companies (VMCs), like Uber, Lyft, and 
Handy, to ensure that workers who provide services through their platforms are classified as independent 
contractors.32 VMCs misclassify their workers as independent contractors in order to avoid labor and 
employment law requirements. Among the rights and protections afforded to employees but not to contractors 
under federal law are: the right to organize and bargain collectively; minimum wage and overtime protections;  
access to unemployment insurance (this has changed temporarily with the passage of the CARES Act); 
employer contributions to Social Security and other retirement funds; and anti-harassment and discrimination 
protections.33 Well-known gig economy companies like Uber, Lyft, and Handy, as well as large companies not 
traditionally associated with the gig economy like Hilton, Marriott, and Amazon, are engaged in a multi-year, 
well-funded campaign to deregulate the workplace by misclassifying employees as independent contractors.34 
Indeed, this opinion letter does not even represent the extent of their successes; in September 2020, DOL 
issued a proposed rule revising the test for determining employee status to make it easier for employers to 
classify their workers as independent contractors.35 (See our separate memo on that regulation for more 
information).  
 
Analysis shows that 10% of jobs in the United States and 20% of jobs projected to be added to the United 
States economy between 2016 and 2026 could be affected by efforts to exempt gig workers from basic employee 
protections.36 Not only does gig work represent a large, and growing, proportion of the economy, but this effort 
to strip workers of their rights by misclassifying them has equity implications as well. Gig work is more prevalent 
among African Americans and Latinos than among whites. Further, workers who say that income from gig 
ZRUN�LV�´HVVHQWLDOµ��UDWKHU�WKDQ�´QLFH�WR�KDYHµ��DUH�PRUH�OLNHO\�WR�KDYH�KRXVHKROG�LQFRPHV�EHORZ����������ODFN�
education beyond college, and be nonwhite.37 
 
  

 
 
31 Wage and Hour Division, Opinion Letter FLSA 2019-6, 2018 (Apr. 29, 2019),  
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/2019_04_29_06_FLSA.pdf. 
32 NATIONAL EMPLOYMENT LAW PROJECT, RIGHTS AT RISK: GIG COMPANIES· CAMPAIGN TO UPEND EMPLOYMENT AS WE KNOW IT (2019), available 
at https://s27147.pcdn.co/wp-content/uploads/Rights-at-Risk-4-2-19.pdf [hereinafter NELP REPORT]. 
33 Id. at 2. 
34 Id. at 8. 
35 85 Fed. Reg. 60600. 
36 Id. at 11. 
37 Aaron Smith, Gig Work, Online Selling and Home Sharing, PEW RESEARCH CENTER, (November 17, 2016),  
https://www.pewresearch.org/internet/2016/11/17/gig-work-online-selling-and-home-sharing. 
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Legal Analysis/Justification for Withdrawal  
There are two main legal justifications for withdrawing this letter. First, the WHD neglected to analyze the six 
IDFWRUV�RI�WKH�SUHYDLOLQJ�´HFRQRPLF�UHDOLWLHVµ�WHVW�LQ�WKH�FRQWH[W�RI�WKH�EURDGHU�´VXIIHU�RU�SHUPLWµ�VWDQGDUG��
ZKLFK�GHILQHV�WKH�VFRSH�RI�FRYHUDJH�XQGHU�WKH�)/6$��6HFRQG��LQ�LWV�DSSOLFDWLRQ�RI�WKH�́ HFRQRPLF�UHDOLWLHVµ�WHVW��
WKH�:+'�HUURQHRXVO\�GHILQHG�WKH�HPSOR\HU�DV�D�´UHIHUUDO�VHUYLFHµ�DQG�LJQRUHG�NH\�IDFWV�LQ�Getermining that 
the workers are independent contractors, including that the company disciplines workers if they fail to meet 
SHUIRUPDQFH�VWDQGDUGV�DQG�VHWV�ZRUNHUV·�GHIDXOW�UDWH�RI�SD\� 
 
,Q�LWV�$SSOLFDWLRQ�RI�WKH�́ (FRQRPLF�5HDOLWLHVµ�7HVW��WKH�:+'�)DLOHG�Wo Consider the Broader 
&RQWH[W�RI�)/6$·V�*RDOV�� 
When Congress enacted the FLSA, it replaced the common-ODZ�FRQWURO�WHVW�IRU�HPSOR\PHQW�ZLWK�WKH�VWDWXWH·V�
´VXIIHU�RU�SHUPLW�WR�ZRUNµ�WHVW��EURDGHQLQJ�WKH�GHILQLWLRQ�RI�DQ�HPSOR\HH�38 The Supreme Court has recognized 
WKDW�WKH�´VXIIHU�RU�SHUPLWµ�WHVW�ZDV�´VSHFLILFDOO\�GHVLJQHG�WR�HQVXUH�DV�EURDG�RI�D�VFRSH�RI�VWDWXWRU\�FRYHUDJH�
DV� SRVVLEOH�µ39 Rather than focus on the manner and measure of control that the employer has over the 
employee, the FLSA definitions emphasize the broader economic realities of the working relationship. To 
operationalize this concept, the Supreme Court developed a multi-IDFWRU�´HFRQRPLF�UHDOLWLHVµ�WHVW�WR�GHWHUPLQH�
whether a worker is economically dependent on the employer and is, therefore, an employee.  
 
:KLOH�WKH�´HFRQRPLF�UHDOLWLHVµ�WHVW�LV�D�KHOSIXO�JXLGH�IRU�OHJDO�DQDO\VLV��´WKH�XOWLPDWH�LQTXLU\�XQGHU�WKH�)/6$�LV��
������ZKHWKHU�WKH�ZRUNHU�LV�HFRQRPLFDOO\�GHSHQGHQW�RQ�WKH�HPSOR\HU�RU�WUXO\�LQ�WKH�EXVLQHVV�IRU�KLP�RU�KHUVHOI�µ40 
Instead of mechanically applying the test as a checklist, the fact pattern should be taken and considered as a 
whole, qualitatively.41 7KHUHIRUH��WKH�:+'�PXVW�DSSURDFK�HPSOR\HH�FODVVLILFDWLRQ�TXHVWLRQV�DQG�´HFRQRPLF�
UHDOLWLHVµ�DQDO\VLV�ZLWK�DQ�H\H�WRZDUG�the broader goals of the FLSA.   
 
,Q�$GGLWLRQ�WR�LWV�)DLOXUH�WR�&RQVLGHU�WKH�%URDGHU�&RQWH[W�RI�WKH�)/6$·V�3XUSRVH�DQG�%URDG�
´(PSOR\HHµ�'HILQLWLRQ��WKH�2SLQLRQ�/HWWHU·V�´(FRQRPLF�5HDOLWLHVµ�$QDO\VLV�RI�WKH�90&·V�
Fact Pattern Ignored Important Key Facts that Would Have Weighed in Favor of Defining 
WKH�&RPSDQ\·V�:RUNHUV�DV�(PSOR\HHV��� 
7KH�IDFWRUV�FRQVLGHUHG�LQ�WKH�´HFRQRPLF�UHDOLWLHVµ�WHVW�DUH�42   
 

(1)  WKH�QDWXUH�DQG�GHJUHH�RI�WKH�SRWHQWLDO�HPSOR\HU·V�FRQWURO� 
(2)  WKH�SHUPDQHQF\�RI�WKH�ZRUNHU·V�UHODWLRQVKip with the potential employer  
(3)  WKH�DPRXQW�RI�WKH�ZRUNHU·V�LQYHVWPHQW�LQ�IDFLOLWLHV��HTXLSPHQW��RU�KHOSHUV� 
(4)  WKH�DPRXQW�RI�VNLOO��LQLWLDWLYH��MXGJPHQW��RU�IRUHVLJKW�UHTXLUHG�IRU�WKH�ZRUNHU·V�VHUYLFHV� 
(5)  WKH�ZRUNHU·V�RSSRUWXQLWLHV�IRU�SURILW�RU�loss  
(6)  WKH�H[WHQW�RI�LQWHJUDWLRQ�RI�WKH�ZRUNHU·V�VHUYLFHV�LQWR�WKH�SRWHQWLDO�HPSOR\HU·V�EXVLQHVV 

 
:LWK�UHJDUG�WR�WKH�VL[WK�IDFWRU��WKH�RSLQLRQ�OHWWHU�VXJJHVWV�WKDW�WKH�ZRUNHUV�DUH�QRW�´LQWHJUDOµ�WR�WKH�FRPSDQ\�
LQ�TXHVWLRQ�E\�GHILQLQJ�WKH�FRPSDQ\·V�EXVLQHVV�H[FHHGLQJO\�QDUURZO\�DV�D�´UHIHUUDO�VHUYLFHµ�� 
 

[The company] offers a finished product to its service providers; its business operations effectively 
terminate at the point of connecting service providers to consumers and do not extend to the service 
SURYLGHU·V�DFWXDO�SURYLVLRQ�RI�VHUYLFHV��,Q�RWKHU�ZRUGV��WKH�VHUYLFH�SURYLGHUV�DUH�QRW�DQ�LQWHJUDO�SDUW�RI�

 
 
38 Wage and Hour Division, AdminLVWUDWRU·V�,QWHUSUHWDWLRQ�1R������-1 (July 15, 2015),  
http://www.fissuredworkplace.net/assets/Administrator_Interpretation_on_Misclassification_2015.pdf 
39 Id. 
40 Id. 
41 Id.; While the Trump administration did rescind the Obama-HUD�$GPLQLVWUDWRU·V�,QWHUSUHWDtion, the Department of Labor conceded that the mere 
ZLWKGUDZDO�RI�WKH�JXLGDQFH�´GRHV�QRW�FKDQJH�WKH�OHJDO�UHVSRQVLELOLWLHV�RI�HPSOR\HUVµ�XQGHU�WKH�)/6$�´DV�UHIOHFWHG�LQ�WKH�GHSDUWPHQW·V�ORQJ-standing 
UHJXODWLRQV�DQG�FDVH�ODZ�µ�see US Department of Labor, News Release: US Secretary of Labor Withdraws Joint Employment, Independent Contractor 
Informal Guidance, June 7, 2017, https://www.dol.gov/newsroom/releases/opa/opa20170607. 
42 Rutherford Food Corporation v. McComb, 331 U.S. 722 (1947). 
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>WKH�FRPSDQ\·V@�UHIHUUDO�VHUYLFH��WKH\�DUH�FRQVXPHUV�RI�WKDW�VHUYLFH�IURP�>WKH�FRPSDQ\@�DQG�QHJRWLDWH�
with [the company] over the terms and conditions of using that service.43 

 
By this telling, the platform company exists as something like a high-tech classified-ads section³albeit one that 
sets default prices and could remove listings if they are poorly rated.44  While we do not know which company 
sought this opinion letter, it is not clear that workers or consumers think of the average platform company as 
a separate entity unrelated to the quality of the services provided³which is why platform companies jealously 
guard their rights to terminate workers with low customer ratings. To the contrary, these platforms can and do 
benefit substantially by becoming synonymous with the services they provide. At minimum, the Acting 
$GPLQLVWUDWRU·V�GHWHUPLQDWLRQ�WKDW�WKH�ZRUNHUV�DUH�́ QRW�RSHUDWLRQDOO\�LQWHJUDWHG�LQWR�>WKH�FRPSDQ\·V@�EXVLQHVVµ�
is questionable.  
 
With regard to the first factor of control, the opinion letter recognized that the VMC assigns workers to jobs 
DQG�GLVFLSOLQHV�RU�HYHQ�WHUPLQDWHV�ZRUNHUV�ZKR�IDLO�WR�PHHW�WKH�FRPSDQ\·V�ULJRURXV�SHUIRUPDQFH�VWDndards, 
for instance, as evidenced by low consumer ratings³EXW�´RQO\�LQ�WKHVH�LQVWDQFHV�WR�PDLQWDLQ�WKH�LQWHJULW\�RI�
LWV�YLUWXDO�PDUNHWSODFH�µ45 7KH�RSLQLRQ�OHWWHU�LJQRUHV�WKLV�IDFW�WR�FODLP�WKDW�WKH�90&�´GRHV�QRW�LQVSHFW�D�VHUYLFH�
SURYLGHU·V�ZRUN�IRU�TXDOLW\�µ46 7KLV�LV�FOHDUO\�HUURQHRXV��EHFDXVH�WKH�OHWWHU�DOVR�VWDWHV�WKDW�D�´VHUYLFH�SURYLGHUµ�
ZLOO�EH�WHUPLQDWHG�LI�LW�´UHFHLY>HV@�DQ�DJJUHJDWH�FRQVXPHU�UDWLQJ�EHORZ�D�FHUWDLQ�PLQLPXP�WKUHVKROG�µ47 The 
´LQWHJULW\�RI�LWV�YLUWXDO�PDUNHWSODFHµ�MXVWLILFDWLRQ�KROGV�QR�ZDWHU��DV�FDVH�ODZ�XQGHU�WKH�)/6$�VXJJHVWV�WKDW�DQ�
HPSOR\HU�KDV�QR�OHVV�´FRQWUROµ�RYHU�D�ZRUNHU�VLPSO\�EHFDXVH�LW�LV�WU\LQJ�WR�PDNH�LWV�FXVWRPHUV�KDSS\�48 
 
The fifth factor considers a workHU·V�RSSRUWXQLW\�WR�PDNH�PDQDJHULDO�GHFLVLRQV�UHVXOWLQJ�LQ�SURILW�RU�ORVV��DQG�
weighs in favor of classifying the workers as employees.49 The opinion letter determined that the workers in 
question had the opportunity for profit and loss even though the company set default prices, because they 
FRXOG�´FKRRVH�GLIIHUHQW�W\SHV�RI�MREV�ZLWK�GLIIHUHQW�SULFHV��WDNH�DV�PDQ\�MREV�DV�WKH\�VHH�ILW��DQG�QHJRWLDWH�WKH�
SULFHV�RI�WKHLU�MREV�µ50 But the opportunity for loss is a key consideration as well.51 There is no indication in the 
facts provided that the workers in question have a real opportunity for loss, and the WHD does not even bother 
to hypothesize how the workers could suffer a loss.52  
 
Because the opinion letter failed to consider the goals of the FLSA when it DSSOLHG�WKH�´HFRQRPLF�UHDOLWLHVµ�
test and it erred in its application of that test, it should be rescinded. 
  

 
 
43 Wage and Hour Division, supra note 1, at 10. 
44 )URP�WKLV�SRVLWLRQ��LW�LV�D�VKRUW�ORJLFDO�OHDS�WR�VD\�WKDW�KDPEXUJHUV�DUH�QRW�LQWHJUDO�WR�WKH�EXVLQHVV�RI�0F'RQDOG·V��EXW�WKD t they are only one menu 
option that the company can offer to consumers who seek fast food. Taken to its extreme, perhaps all work could be abstracted down to the business 
RI�´FXVWRPHU�VHUYLFH�µ�ZLWK�QR�SURGXFWV�RU�VHUYLFHV�EHLQJ�LQWHJUDO�DV�ORQJ�DV�WKH�FXVWRPHU�ZDONV�RXW�KDSS\�  
45 Wage and Hour Division, supra note 1, at 3. 
46 Id. at 8. 
47 Id. at 3. 
48 Id. at 13-�����´6RPH�HPSOR\HUV�DVVHUW�WKDW�WKH�FRQWURO�WKDW�WKH\�H[HUFLVH�RYHU�ZRUNHUV�LV�GXH�WR�WKH�QDWXUH�RI�WKHLU�EXVLQHVV��UHJXODWRry requirements, 
or the desire to ensure that their customers are satisfied. However, control exercised over a worker, even for any or all of those reasons, still indicates 
WKDW�WKH�ZRUNHU�LV�DQ�HPSOR\HH�µ���See also 6FDQWODQG�Y��.QLJKW������)��G���������������WK�&LU��������´,I�WKH�QDWXUH�RI�D�EXVLQHVV�UHTXLUHV�D�FRPSDQ\�WR�
exert control over workers to the extent that [the HPSOR\HU@�KDV�DOOHJHGO\�GRQH��WKHQ�WKDW�FRPSDQ\�PXVW�KLUH�HPSOR\HHV��QRW�LQGHSHQGHQW�FRQWUDFWRUV�µ��  
49 Id. at n. 7.  
50 See Wage and Hour Division, supra note 7, at 9. 
51 See Wage and Hour Division, supra note 1, at 8; See also, e.g., Dole v. Snell, 875 F.2d 802, 810 (10th Cir. 1989) (possibility of loss is a risk usually 
associated with independent contractor status, but there was no way for cake decorators to experience a loss, and possible reduction in earnings was not 
the same as a loss); Secretary of Labor v. Lauritzen, 835 F.2d 1529, 1536 (7th Cir. 1987) (migrant farm workers had no possibility for loss of investment, 
only loss of wages, indicating that they were employees). 
52 Wage and Hour Division, supra QRWH����DW��� �´<RXU�FOLHQW�VHWV�GHIDXOW�SULFes, but it allows service providers to choose different types of jobs with 
GLIIHUHQW�SULFHV��WDNH�DV�PDQ\�MREV�DV�WKH\�VHH�ILW��DQG�QHJRWLDWH�WKH�SULFH�RI�WKHLU�MREV�µ��  
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3.  FLSA 2018-27 (80/20 Rule) 
 
Description of the Letter/Issue Presented 
The question submitted to the Wage and Hour Division (WHD) asked WHD to reissue the opinion letter 
LVVXHG�LQ�WKH�ILQDO�GD\V�RI�WKH�%XVK�DGPLQLVWUDWLRQ��DQG�TXLFNO\�ZLWKGUDZQ�IRU�´IXUWKHU�FRQVLGHUDWLRQµ�E\�WKH�
2EDPD�DGPLQLVWUDWLRQ�WZR�PRQWKV�ODWHU���ZKLFK�UHSHDOHG�WKH�ORQJVWDQGLQJ�´������UXOHµ�IRU�WLSSHG�ZRUNHUV�  53 
In 2018, the Acting Administrator of WHD agreed to do so, offering no explanation for reissuing the opinion 
OHWWHU�DQG�UHSHDOLQJ�WKH�������UXOH�RWKHU�WKDQ�WKDW�WKH�GLYLVLRQ�KDG�´IXUWKHU�DQDO\]HGµ�WKH������RSLQLRQ�OHWWHU�54  
 
The 80/20 rule states that employees who spend more than 20% of their time during a workweek on non-
tipped activities cannot be treated as tipped employees for purposes of the federal minimum wage. 
 
Policy Background 
In 1966, Congress extended federal minimum wage protections under FLSA to cover most service and retail 
workers, but at the same time established a special tipped worker minimum wage.55 Under that system, as long 
DV�HPSOR\HUV�SD\�ZRUNHUV�ZKR�´FXVWRPDULO\�DQG�UHJXODUO\�UHFHLYH�WLSVµ�D�EDVH�FDVK�ZDJH��VWXFN�DW�������SHU�
hour since 1991), they may credit tips received toward the remainder of the overall minimum wage (currently 
$7.25 under federal law). As a result, employers have an incentive to classify workers as tipped workers so that 
tips can subsidize their wages. 
 
As both a practical necessity and as a result of employer misconduct, tipped workers also frequently perform 
WDVNV�WKDW�GR�QRW�JHQHUDWH�WLSV��'2/·V�)/6$�UHJXODWLRQV�VLQFH������KDYH�GLVWLQJXLVKHG�EHWZHHQ�����HPSOR\HHV�
performing two different jobs and (2) employees that perform one job that requires performing non-tipped 
´UHODWHG�DFWLYLWLHV�µ�,Q�WKH�IRUPHU�FDVH��WKH�HPSOR\HH�PXVW�EH�SDLG�WKH�IHGHUDO�QRQ-tipped minimum wage ($7.25) 
for time spent doing non-WLSSHG�ZRUN��,Q�WKH�ODWWHU��WKH�HPSOR\HH�LV�SDLG�WKH�´WLSSHG�PLQLPXPµ�ZDJH���������
for all hours worked, which can be subsidized using tips in order to reach the regular federal minimum wage 
($7.25).56 This can depress earnings if employees are classified as tipped workers and paid only $2.13 per hour, 
but are required WR�GR�VLJQLILFDQW�DPRXQWV�RI�´UHODWHG�DFWLYLW\µ�WKDW�GRHV�QRW�JHQHUDWH�WLSV� 
 
In response to this perverse incentive, from 1988 through 2008, the DOL maintained written guidance 
establishing a clear 80/20 rule. The rule stated that employees who spend more than 20% of their time during 
a workweek on non-tipped activities cannot be treated as tipped employees (and paid the base cash wage of 
$2.13 per hour) for their time spent on non-tipped work.57 The Department used this bright-line rule 
consistently³and the courts accepted it³for three decades.58 

 
 
53 See Wage and Hour Division, Opinion Letter FLSA 2018-27, 2018 WL 5921455 (Nov. 8, 2018),  
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/2018_11_08_27_FLSA.pdf. 
54 Id. at 1.  
55 See 29 U.S.C. § ����P���)RU�PRUH�KLVWRU\�RQ�WKH�WLS�FUHGLW��VHH�5DMHVK�'��1D\DN�	�3DXO�.��6RQQ��5HVWRULQJ�WKH�0LQLPXP�:DJH�IRU�$PHULFD·V�7LSSed 
Workers (Aug. 2009), https://rmw.nelp.org/wp-content/uploads/sites/2/2016/08/Restoring-Minimum-Wage-Americas-Tipped-Workers.pdf.  
56 29 C.F.R. § 531.56, codified by 32 Fed. Reg at 13,575, 13,580-81 (Sep. 28, 1967),  
https://s3.amazonaws.com/archives.federalregister.gov/issue_slice/1967/9/28/13571-13582.pdf#page=5. 
57 See 8�6��'HS·W�RI�/DERU��:DJH�	�+RXU�'LY���)LHOG�2SHUDWLRQV�+DQGERRN�����G���H���'HF����������� 
58 ,Q�LWV�FRPPHQWV�RSSRVLQJ�WKH�'HSDUWPHQW·V�UHFHQW�SURSRVHG�UXOH��WKH�1DWLRQDO�(PSOR\PHQW�/DZ�3URMHFW�SURYLGHG a substantial number of cases: 
´See, e.g.��0DUVK�Y��-��$OH[DQGHU·V�//&������)��G������������WK�&LU���������)DVW�Y��$SSOHEHH·V�,QW·O��,QF�������)��G������������WK�&LU�  2011); Harrison v. 
5RFNQH·V�,QF�������)��6XSS���G�����������1�'��2KLR��������5RPHUR�Y��7op-Tier Colorado LLC, 274 F. Supp. 3d 1200, 1207 (D. Colo. 2017); McLamb 
v. High 5 Hosp., 197 F. Supp. 3d 656, 663 (D. Del. 2016); Knox v. Jones Grp., 201 F. Supp. 3d 951, 961 (S.D. Ind. 2016); Stokes v. Wings Inv., LLC, 
213 F. Supp. 3d 1097, 1102 (S.D. Ind. 2016); Flood v. Carlson Restaurants Inc., 94 F. Supp. 3d 572, 584 (S.D.N.Y. 2015); Irvine v. Destination Wild 
Dunes Mgmt., Inc., 106 F. Supp. 3d 729, 735 (D.S.C. 2015); Alverson v. BL Rest. Operations LLC, No. 16 Civ. 00849, 2017 WL 3493048, at *5 (W.D. 
Tex. Aug. 8, 2017); Osman v. Grube, Inc., No. 16 Civ. 802, 2017 WL 2908864, at *5 (N.D. Ohio July 7, 2017); Thomas v. Bayou Fox, Inc., No. 15 Civ. 
623, 2017 WL 2374706, at *3 (M.D. Ala. May 31, 2017); Eldridge v. OS Rest. Servs., LLC, No. 17 Civ. 798, 2017 WL 2191084, at *3 (M.D. Fla. May 18, 
2017); Goodson v. OS Rest. Servs., LLC, No. 17 Civ. 10, 2017 WL 1957079, at *6 (M.D. Fla. May 11, 2017); Barnhart v. Chesapeake Bay Seafood House 
Assocs., L.L.C., No. 16 Civ. 1277, 2017 WL 1196580, at *6 (D. Md. Mar. 31, 2017); White v. NIF Corp., No. 15 Civ. 322, 2017 WL 210243, at *4 (S.D. 
Ala. Jan. 18, 2017); Bowe v. HHJJ, LLC, No. 16 Civ. 1844, 2017 WL 56401, at *1-2 (M.D. Fla. Jan. 5, 2017); Langlands v. JK & T Wings, Inc., No. 15 
Civ. 13551, 2016 WL 2733092, at *���(�'��0LFK��0D\������������&UDWH�Y��4·V�5HVW��*US��//&��1R�����&LY�������������:/�����������DW����0�'��)OD��
0D\�����������+ROGHU�Y��0-'(�9HQWXUH��//&��1R�����&LY�������������:/����������DW����1�'��*D��'HF�����������µ�1DWLRQDO�(PSOR\ment Law Project 
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The opinion letter issued in 2009 and reissued in 2018 sought to do away with the longstanding 80/20 rule, 
claiming that the rule caused confusion for employers. The 2009 opinion letter itself cited a single district court 
case to claim that the 80/20 rule caused confusion for employers and scrapped the guideline.59 Almost all courts 
faced with the issue since have declined to give deference to the opinion letter, noting that the letter is an 
inadequately considered reversal from previous agency interpretation, and continued to apply the 80-20 rule. 
Perhaps as a result, DOL is preparing to promulgate a rule which would codify the 80/20 rule repeal.60 The 
NPRM, issued in October 2019, proposes to amend regulations to reflect the position of the opinion letter.61  
 
If courts defer to the proposed rule, it would have a significant negative impact on tipped workers, who are 
already among the most vulnerable of workers. One analysis estimated that workers could lose more than $700 
million every year under the rule, as employers transition positions from non-tipped to tipped.62 Because non-
tipped jobs in restaurants are more likely to be held by people of color, the move could disproportionately and 
negatively affect communities of color.63 
 
It also could be particularly problematic due to the COVID-19 crisis. As restaurants reopen, any ambiguity 
regarding the authority of the 80/20 rule could incentivize employers to delay hiring non-tipped workers and 
instead rely on tipped workers, who they can pay the $2.13 minimum wage, to carry out non-tipped work (i.e. 
maintenance, cleaning, etc.).64 Additionally, as restaurants rely more heavily on delivery and takeout than in-
person dining, they may require tipped workers to spend time on activities that do not generate the same 
amount of tips. 
 
Legal Analysis/Justification for Withdrawal 
This opinion letter can be withdrawn on the basis that it provided insufficient justification for the reversal of 
the 80/20 rule and almost eveU\�FRXUW�KDV�GHFOLQHG�WR�GHIHU�WR�WKH�:+'·V�LQWHUSUHWDWLRQ� 
 
7KH������OHWWHU�RIIHUHG�QR�HYLGHQFH�RI�´DXWKRULWDWLYH�DQG�FRQVLGHUHGµ�MXGJPHQW��ZULWLQJ�VLPSO\�WKDW�WKH�:+'�
KDG�´IXUWKHU�DQDO\]HG�>WKH������OHWWHU@�µ65 The 2009 letter, which was official policy for a total of six weeks, 
FODLPHG� WKDW� WKH� UXOH� ´UHVXOWHG� LQ� VRPH� FRQIXVLRQ�µ� EXW� RQO\� SRLQWHG� WR� D� VLQJOH� FDVH� WR� GHPRQVWUDWH� D�
disagreement about the implications of the rule.66 Moreover, the case the opinion letter highlights is 
unpersuasive, because it considered a highly specific fact pattern and was decided at the summary judgment 
stage, 67 UHQGHULQJ�������DQDO\VLV�´XQQHFHVVDU\�µ68  
 
Not only have they been able to effectively apply the 80/20 rule for more than three decades, but also courts 
across the country have declined to grant deference to the 2018 opinion letter because of the lack of justification 
for reversal and concern for the chaotic legal landscape that the reversal would create. 69 The Ninth Circuit 

 
 
Comments in Response to the Proposed Rulemaking: Tip Regulations Under the Fair Labor Standards Act 5 (Dec. 11, 2019), available at 
https://www.regulations.gov/document?D=WHD-2019-0004-0453. 
59 See Wage and Hour Division, Field Operations Handbook § 30d00(e) (Dec. 9, 1988). 
60 See 84 Fed. Reg. 53,956, 53,977 (Oct. 8, 2019), https://www.federalregister.gov/documents/2019/10/08/2019-20868/tip-regulations-under-the-fair-
labor-standards-act-flsa. 
61 Id. at 53,963. 
62 ECONOMIC POLICY INSTITUTE, WORKERS WILL LOSE MORE THAN $700 MILLION ANNUALLY UNDER PROPOSED DOL RULE (2019), zccc [hereinafter 
EPI PROPOSED RULE ARTICLE]. 
63 Id. 
64 EPI PROPOSED RULE ARTICLE. 
65 See Wage and Hour Division, supra note 22 at 1. 
66 Id. at 2. 
67 See Foster v New Apple, Inc., No. 0:16-CV-3705-BHH, 2017 WL 10504645, at *6 (D.S.C. Aug. 8, 2017). 
68 Pellon v. Bus. Representation Int'l, Inc., 528 F. Supp. 2d 1306, 1315 (S.D. Fla. 2007), aff'd, 291 F. App'x 310, 311 (11th Cir. 2008). 
69 See NELP supra QRWH����DW�S����FLWLQJ�WKH�IROORZLQJ�FDVHV��´%HOW�Y��3�)��&KDQJ·V�&KLQD�Bistro, Inc., 401 F. Supp. 3d 512, 533 (E.D. Pa. 2019) (analyzing 
the ambiguity if the Department removes all temporal limits on non-WLSSHG�ZRUN���6SHQFHU�Y��0DFDGR·V��,QF�������)��6XSS���G�����������:�'��9D��������
�´WKH�'2/�RIIHUHG�QR�¶HYLGHQFH�RI�DQ\�WKRURXJK�FRQVLGHUDWLRQ�IRU�UHYHUVLQJ�FRXUVH·�RQ�WKH�������5XOHµ���(VU\�Y��3�)��&KDQJ·V�&KLQD�%LVWUR��,QF�������
)��6XSS���G�������������(�'��$UN���������QRWLQJ�DEROLVKLQJ�WKH�������5XOH�LV�DQ�´DERXW�IDFHµ�IRU�WKH�'HSDUWPHQW���&RSH�Y��/HW·V�(DW�2XW��,QF�������). 
6XSS���G�����������:�'��0R���������´$VLGH�IURP�H[SUHVVLQJ�WKH�'2/·V�GHVLUH�WR�FODULI\�WKH�)2+�VHFWLRQV�DGGUHVVLQJ�WKH�WLS�FUHdit, the DOL does not 
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explained, in a decision two months befoUH�WKH������RSLQLRQ�OHWWHU��WKDW�WKH�������UXOH�LV�FRQVLVWHQW�ZLWK�́ QHDUO\�
IRXU�GHFDGHV�RI�LQWHUSUHWLYH�JXLGDQFH�DQG�ZLWK�WKH�VWDWXWH�DQG�WKH�UHJXODWLRQ�µ70 Since the opinion letter was 
LVVXHG��GLVWULFW�FRXUWV�DFURVV�WKH�FRXQWU\�KDYH�GHFOLQHG�WR�JUDQW�WKH�OHWWHU�GHIHUHQFH��EHFDXVH�WKH�'2/�´RIIHUHG�
QR� HYLGHQFH� RI� DQ\� WKRURXJK� FRQVLGHUDWLRQ� IRU� UHYHUVLQJ� FRXUVH�µ71 DQG� EHFDXVH� RI� WKH� ´XQFHUWDLQW\� DQG�
DPELJXLW\µ that would result.72 
 
While courts have not tended to give much deference to the 2018 opinion letter, withdrawing the letter is still 
D�JRRG�LGHD�LQ�OLJKW�RI�WKH�DGPLQLVWUDWLRQ·V�SODQ�WR�LVVXH�D�ILQDO�UXOH�RIILFLDOO\�UHSHDOLQJ�WKH�´������UXOHµ��,Q�DQ\�
litLJDWLRQ�VXUURXQGLQJ�WKH�IRUWKFRPLQJ�UHJXODWLRQ��EXVLQHVV�JURXSV�DQG�FRQVHUYDWLYH�VWDWHV·�DWWRUQH\V�JHQHUDO�
defending the rule could point to the opinion letter as evidence of precedential support, or at least departmental 
inconsistency, which may strengthen their hand. Further, if the new administration rolls back the final rule 
FRGLI\LQJ�´�����µ�UHSHDO��LW�VKRXOG�DOVR�ZLWKGUDZ�WKH�RSLQLRQ�OHWWHU�VR�DV�WR�SUHYHQW�HPSOR\HUV�IURP�XVLQJ�LW�
as a defense against litigation from their employees. 
  

 
 
RIIHU� UHDVRQLQJ�RU� HYLGHQFH�RI� DQ\� WKRURXJK� FRQVLGHUDWLRQ� IRU� UHYHUVLQJ� FRXUVH�µ��� )ORUHV�� �����:/��������� DW� �� �WKH�'HSDUWPHQW·V� UHPRYDO� RI�
temporal limits on non-WLSSHG�ZRUNV�FUHDWHG�´XQFHUWDLQW\�DQG�DPELJXLW\µ���&DOODZD\�Y��'HQ2QH�//&��1R�����&LY�������������:/����������DW����1�'��
2KLR�0DU�����������µ����� 
70 0DUVK�Y��-��$OH[DQGHU·V�//&, 905 F.3d 610, 625 (9th Cir. 2018). 
71 6SHQFHU�Y��0DFDGR·V��,QF�������)��6XSS���G�����������:�'��9D�������� 
72 Flores v. HMS Host Corp., 2019 WL 5454647 (D. Md. 2019), at *6. 
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4.  FLSA 2018-23 (Restaurants in Movie Theaters) 
 
Description of the Letter/Issue presented 
The question submitted to the WHD asked whether the motion picture theater exemption in Section 13(b)(27) 
RI�WKH�)DLU�/DERU�6WDQGDUGV�$FW��)/6$��DSSOLHV�WR�´IRRG�VHUYLFH�RSHUDWLRQV�RI�PRWLRQ�SLFWXUH�WKHDWHUV�µ73 The 
question was from an enterprise that installed several full-service restaurants in its movie theaters. In his 
UHVSRQVH�� WKH�$FWLQJ�$GPLQLVWUDWRU�RI�WKH�:+'�GHFLGHG� WKDW� WKH�HPSOR\HU·V�´IRRG�VHUYLFHV�RSHUDWLRQV�DUH�
suffiFLHQWO\�LQWHJUDWHG�ZLWK�LWV�WKHDWHU�RSHUDWLRQVµ�VR�DV�WR�TXDOLI\�IRU�WKH�H[HPSWLRQ�74 As a result, the opinion 
letter explains, employees are not entitled to overtime protections under the FLSA.75 
 
This opinion letter is broadly (dangerously so) applicable, as movie theater chains are increasingly adding 
´HQKDQFHG�IRRG�RSWLRQ>V@µ�WR�WKHLU�HVWDEOLVKPHQWV�DFURVV�WKH�FRXQWU\�76 
 
Policy Background  
Employees covered by the FLSA must receive overtime pay of at least one-and-a-half times their regular rate 
of pay for hours worked in excess of forty hours per week.77 However, Section 213(b)(27) of the FLSA exempts 
´HPSOR\HH>V@�HPSOR\HG�E\�DQ�HVWDEOLVKPHQW�ZKLFK�LV�D�PRWLRQ�SLFWXUH�WKHDWHUµ78 from overtime pay.  Lack of 
overtime protection contributes to low pay for movie theater employees: in 2015, the average annual pay for 
motion picture theater employees was $13,345 (exceeding the poverty wage by only $1,575).79   
 
While food service workers are also often subject to low pay and wage theft, they generally do qualify for 
overtime pay under the FLSA.80 This opinion letter permits a movie theater owner, who attached a restaurant 
to some of their theaters, to continue to claim all of their employees as exempt from overtime rules.  
 
Legal Analysis/Justification for Withdrawal  
There are two primary legal justifications for withdrawing this opinion letter. First, the opinion letter fails to 
DFNQRZOHGJH� WKH� ´VFRSHµ� UHTXLUHPHQW� RI� H[HPSWLRQ� FRQVLGHUDWLRQV�� DQG� WKXV� JUDQWV� DQ� H[HPSWLRQ� WKDW� LV�
discordant with the statutory exception. Second, the evolution of this exemption in statute and in historical 
practice has tended towards narrowing, rather than the expansion implied by this opinion letter.  
 
In its statement of the exemption for motion pictures, the opinion letter diligently defines certain terms, the 
definitions of which seem to support its position, but simply ignores others that weigh against granting the 
H[HPSWLRQ�� ,Q� IXOO�� WKH� VWDWXWH� H[HPSWV� IURP� LWV� RYHUWLPH� UHTXLUHPHQWV� ´DQ\� HPSOR\HH� HPSOR\HG� E\� DQ�
establishment which iV� D�PRWLRQ� SLFWXUH� WKHDWHU�µ81 The opinion letter ignores the regulation that defines 
HPSOR\PHQW�´E\µ� WR�PHDQ�´DQ� HPSOR\HH«PXVW�EH� HPSOR\HG� E\�KLV� HPSOR\HU� LQ� WKH�ZRUN�RI� WKH� H[HPSW�
establishment itself in activities within the scope of its exempt business�µ82 The type of work required to operate a full-
service restaurant (and arguably an in-WKHDWHU�GLQLQJ�VHUYLFH�� LV�QRW� OLNHO\�´ZLWKLQ�WKH�VFRSHµ�RI�WKH�H[HPSW�

 
 
73 See Wage and Hour Division, Opinion Letter FLSA 2018-23, 2018 WL 4096964 (Aug. 28, 2018),  
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/2018_08_28_23_FLSA.pdf. 
74 Id. 
75 Id. at 3. 
76 Vince Dixon, What Movie Theaters Are Learning From Restaurants, EATER, (May 19, 2017),  
https://www.eater.com/2017/5/19/15653872/amc-movie-theater-concession-menu-fast-food. 
77 29 U.S.C. §207(a)(1). 
78 29 U.S.C. §ௗ213(b)(27). 
79 U.S. BUREAU OF LABOR STATISTICS, TED: THE ECONOMICS DAILY, A LOOK AT EMPLOYMENT AND WAGES IN THE FILM INDUSTRY, 2017, 
https://www.bls.gov/opub/ted/2017/a-look-at-employment-and-wages-in-the-film-industry.htm 
80 Assuming the enterprise has an annual dollar volume of sales of at least $500,000. See Wage and Hour Division, Fact Sheet #14: Coverage Under the 
Fair Labor Standards Act (FLSA), Rev. July 2009, https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/whdfs14.pdf. 
81 29 U.S.C. § 213(b)(27). 
82 29 C.F.R. § 779.308. 
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business of a movie theater.83 The opinion letter falls back on a previous opinion letter to insiVW�WKDW�WKH�́ QDWXUHµ�
of the business determines whether establishment-based exemptions apply.84 Even applying that criterion, a 
full-service restaurant is different in nature from a movie theater, especially given that the opinion letter notes 
that a movie ticket is not an absolute prerequisite for dining in the restaurant.85  
 
)LQDOO\��WKH�RSLQLRQ�OHWWHU·V�SRVLWLRQ�LV�GLVFRUGDQW�ZLWK�WKH�)/6$
V�RYHUDUFKLQJ�DLPV�DQG�WKH�KLVWRULFDO�HYROXWLRQ�
of the movie theater exemption. The exemption was included in the 1938 FLSA because, at the time, lawmakers 
could not conceive of a movie theater business model that included many workers besides professional 
employees like projectionists.86 The movie theater industry transformed during the twentieth century to include 
many low wage positions³so much so that the minimum wage exemption for movie theater employees was 
removed in 1974.87 Unfortunately, the overtime exemption remains. Even if the movie theater exemption does 
apply to in-theater food operations in movie theaterV�� WKH�RSLQLRQ� OHWWHU·V�SRVLWLRQ�RI� LQFOXGLQJ� IXOO-service 
restaurant employees is far too broad. 
  

 
 
83 To illustrate, the regulation cites the following cases: Wessling v. Carroll Gas Co., 266 F. Supp. 795 (N.D. Iowa); Oliveira v. Basteiro, 18 WH Cases 
668 (S.D. Texas). See also, Northwest Airlines v. Jackson, 185 F. 2d 74 (CA-8); Walling v. Connecticut Co., 154 F. 2d 522 (CA-2) certiorari denied, 329 
U.S. 667; and Wabash Radio Corp. v. Walling, 162 F. 2d 391 (CA-6). 
84 See Wage and Hour Division, supra note 42, at 2. 
85 Id. at 1. 
86 Kate Gibson, AMC Theatre workers press for holiday and overtime pay, CBS NEWS, (Dec. 4, 2019), https://www.cbsnews.com/news/amc-theatre-workers-
call-for-holiday-and-overtime-pay-from-cinema-chain.  
87 Katie Kilkenny, Movie Theater Employees Take Aim at Overtime Pay Exemption, HOLLYWOOD REPORTER, (Jan 16, 2020),  
https://www.hollywoodreporter.com/news/movie-theater-employees-take-aim-at-overtime-pay-exemption-1270178. 
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5.  FLSA 2018-22 (Volunteers) 
  
Description of the Letter/Issue Presented  
The question submitted to the Wage and Hour Division (WHD) asked whether graders of professional 
H[DPLQDWLRQV� ZKR� ZRUN� RQFH� D� \HDU� ´IRU� D� RQH- to two-ZHHN� SHULRGµ� TXDOLI\� DV� HLWKHU� ´YROXQWHHUVµ� RU�
´HPSOR\HHVµ�XQGHU�WKH�)DLU�/DERU�6WDQGDUGV�$FW��)/6$���9ROXQWHHUV�DUH�QRW�FRYHUHG�E\�WKH�)/6$��DQG�WKXV�
DUH�QRW�SURWHFWHG�E\�WKH�$FW·V�PLQLPum wage requirement. 
  
The question was submitted by a nonprofit entity that planned to stop paying graders for their work. The 
QRQSURILW� FODLPHG� JUDGHUV�ZHUH�PRWLYDWHG� WR� VHUYH� E\� WKH� RSSRUWXQLW\� WR� JLYH� EDFN� DQG� WKH� ´SURIHVVLRQDO�
DFKLHYHPHQWµ�RI�EHLQJ�VHOHFWHG�DV�D�JUDGHU��DQG�SURSRVHG�WR�FRQWLQXH�SD\LQJ�IRU�WKH�JUDGHUV·�WUDQVSRUWDWLRQ��
accommodations, and meals during their service. The WHD determined the workers qualified as volunteers. 
  
Unless repealed, this letter could have broad implications in other contexts where companies are attempting to 
circumvent FLSA protections by designating part-time workers as volunteers. 
  
Policy Background 
Subject to certain exemptions not applicable here, under the FLSA, an employer must compensate its 
´HPSOR\HHVµ�DW�a rate at least equal to the minimum wage for every hour worked, with time and a half for every 
hour worked over forty in a workweek. 
  
7KH�6XSUHPH�&RXUW��KRZHYHU��KDV�PDGH� LW� FOHDU� WKDW� WKH� )/6$�ZDV�QRW� LQWHQGHG�´WR� VWDPS�DOO�SHUVRQV�DV�
employees who, without any express or implied compensation agreement, might work for their own advantage 
RQ�WKH�SUHPLVHV�RI�DQRWKHU�µ�6HH�Walling v. Portland Terminal Co., 330 U.S. 148, 152 (1947); see also Tony and 
Susan Alamo Foundation v. Secretary of Labor, 471 U.S. 290, 300 (1985). According to the Department of Labor 
�'2/���WKLV�LV�JURXQGHG�LQ�WKH�)/6$·V�UHFRJQLWLRQ�RI�´WKH�JHQHURVLW\�DQG�SXEOLF�EHQHILWV�RI�YROXQWHHULQJ�DQG�
allows individuals to freely volunteer time to religious, charitable, civic, humanitarian, or similar non-profit 
RUJDQL]DWLRQV�DV�D�SXEOLF�VHUYLFH�µ�)/6$���-18. 
  
)RU�VXFK�D�´YROXQWHHUµ�UHODWLRQVKLS�WR�H[LVW��6XSUHPH�&RXUW�SUHFHGHQW�DQG�'2/�UHJXODWLRQV�UHTXLUH�WKDW������
QR�HPSOR\HH�UHODWLRQVKLS��DQG�����LQGLYLGXDOV�YROXQWHHU�WKHLU�VHUYLFHV�ZLWKRXW�´FRHUFLRQ�RU�XQGXH�SUHVVXUH�µ�
See Tony and Susan Alamo Foundation v. Secretary of Labor; see also 29 C.F.R. § 553.101. The test for employment, 
HYHQ� LQ�WKH�FRQWH[W�RI�DOOHJHGO\�YROXQWDU\�DFWLYLW\�� LV�´RQH�RI� ¶HFRQRPLF�UHDOLW\�·µ�6HH�Tony and Susan Alamo 
Foundation v. Secretary of Labor, quoting Goldberg v. Whitaker House Cooperative, Inc., 366 U.S., at 33. 
  
Critically, the Supreme Court has held this test applies regardless of whether the workers in question assert they 
DUH�YROXQWHHUV��$V�WKH�&RXUW�QRWHG��´,I�DQ�H[FHSWLRQ�WR�WKH�$FW�ZHUH�FDUYHG�RXW�IRU�HPSOR\HHV�ZLOOLQJ�WR�testify 
WKDW�WKH\�SHUIRUPHG�ZRUN�¶YROXQWDULO\�·�HPSOR\HUV�PLJKW�EH�DEOH�WR�XVH�VXSHULRU�EDUJDLQLQJ�SRZHU�WR�FRHUFH�
HPSOR\HHV�WR�PDNH�VXFK�DVVHUWLRQV��RU� WR�ZDLYH�WKHLU�SURWHFWLRQV�XQGHU�WKH�$FW�µ�6HH�Tony and Susan Alamo 
Foundation v. Secretary of Labor. 
  
Legal Analysis/Justification for Withdrawal 
This opinion letter can be withdrawn on the basis that it failed to apply the proper test to determine whether 
DQ�´HPSOR\HHµ�RU�´YROXQWHHUµ�UHODWLRQVKLS�H[LVWV� 
  
,Q�ILQGLQJ�WKDW�WKH�ZRUNHUV�LQ�TXHVWLRQ�DUH�´YROXQWHHUVµ�IRU�SXUSRVHV�RI�WKH�)/6$��WKH�RSLQLRQ�OHWWHU�UHOLHV�RQ�
the self-GHVFULEHG� ´PRWLYDWLRQVµ� RI� WKH� ZRUNHUV�� LQFOXGLQJ� WKHLU� DOOHJHG� GHVLUH� WR� ´>SURPRWH@� WKH� KLJKHVW�
VWDQGDUGV�RI�HWKLFV��HGXFDWLRQ��DQG�SURIHVVLRQDO�H[FHOOHQFH��WR�´>JDLQ@�WKH�SHUVRQDO�DQG�SURIHVVLRQDOµ�EHQHILWV�
RI�EHLQJ�D�*UDGHU��DQG�WR�´JLYH�EDFN�WR�WKH�SURIHVVLRQ�µ������:/���������DW����$XJXVW������������+RZHYHU��
as noted above, Supreme Court precedent and DOL regulations require a more exhaustive inquiry, including a 
determination of whether an employee relationship exists and whether the individuals in question volunteer 
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WKHLU�VHUYLFHV�ZLWKRXW�´FRHUFLRQ�RU�XQGXH�SUHVVXUH�µ�6HH�Tony and Susan Alamo Foundation v. Secretary of Labor; 
see also 29 C.F.R. § 553.101. 
  
In this letter, WHD failed to examine either question. This is particularly troubling given a cursory examination 
RI�WKH�´HFRQRPLF�UHDOLWLHVµ�WHVW�ZRXOG�VKRZ�WKH�ZRUNHUV�LQ�TXHVWLRQ�DUH�LQ�IDFW�´HPSOR\HHVµ�XQGHU�WKH�)/6$��
$FFRUGLQJ�WR�WKH�6XSUHPH�&RXUW��LQGLYLGXDOV�´ZKR�HQJDJH LQ�«�DFWLYLWLHV�LQ�H[SHFWDWLRQ�RI�FRPSHQVDWLRQµ�DUH�
FRYHUHG�HPSOR\HHV�XQGHU�WKH�)/6$�µ�6HH�Tony and Susan Alamo Foundation v. Secretary of Labor. Here, the workers 
in question were being paid a fee before the nonprofit requested this opinion on whether they could eliminate 
WKDW�FRPSHQVDWLRQ��&OHDUO\�� WKH\�ZHUH�ZRUNLQJ� LQ�´H[SHFWDWLRQ�RI�FRPSHQVDWLRQ�µ�DQG�ZHUH�WKXV�HPSOR\HHV�
XQGHU� WKH�)/6$��$FFRUGLQJ� WR�:+'·V�RZQ�JXLGDQFH�� DQ�HQWLW\� FDQQRW�XVH�YROXQWHHUV� WR�´GLVSODFH� UHJXODU�
employed workers or perform worN�WKDW�ZRXOG�RWKHUZLVH�EH�SHUIRUPHG�E\�UHJXODU�HPSOR\HHV�µ�6HH�:DJH�DQG�
Hour Division, FS 14A (Aug. 2015). 
  
In addition, FLSA2018-��� YLRODWHV� WKH� SXUSRVH� RI� WKH� )/6$�� 7KH� $FW� LV� UHPHGLDO� DQG� ´KXPDQLWDULDQ� LQ�
SXUSRVH�µ�DQG�LV�PHDQW�WR�SURWHFW�´WKH�ULJKWV�Rf those who toil, of those who sacrifice a full measure of their 
IUHHGRP�DQG�WDOHQWV�WR�WKH�XVH�DQG�SURILW�RI�RWKHUV�µ�Tennessee Coal, Iron & R.R. Co. v. Muscoda Local No. 123, 
321 U.S. 590, 597 (1944). The FLSA should be broadly interpreted and applied to effectuate its goals. See Tony, 
471 U.S. at 296. Accordingly, FLSA2018-22 could be repealed. 
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6.  FLSA 2018-21 (7(i) Retail Establishment Exemption: Tech) 
 
Description of the Letter/Issue Presented 
This opinion letter was written in response to a technology platform company that asked whether its sales 
UHSUHVHQWDWLYHV� TXDOLILHG� IRU� WKH� ´UHWDLO� RU� VHUYLFH� HVWDEOLVKPHQWµ� H[HPSWLRQ� IURP� WKH� )/6$� RYHUWLPH�
protections.88 7KH�FRPSDQ\�VHOOV�´D�WHFKQRORJ\�SODWIRUP�WR�PHUFKDQWV�WKDW�HQDEOHV�RQOLQH�DQG�UHWDLO�PHUFhants 
WR�DFFHSW�FUHGLW�FDUG�SD\PHQWV�IURP�WKHLU�FXVWRPHUV�IURP�D�PRELOH�GHYLFH��RQOLQH��RU�LQ�SHUVRQ�µ89 The opinion 
letter grants the exemption, concluding that the company satisfies each of the requirements of the regulatory 
test. 
 
This opinion letter is particularly important to withdraw because it relies on a recent Supreme Court case to 
broaden the 7(i) exemption to apply to a fast-growing type of company that does not logically fit the 
H[HPSWLRQ·V�VFRSH�� 
 
Policy Background 
The FLSA generally requires employers to pay employees overtime, at a rate of one-and-a-half times the regular 
rate of pay, for hours worked in excess of forty hours.90 The FLSA, however, does provide certain exemptions, 
including one for employees: (a) who are employed by a retail or service establishment, (b) who receive a regular 
rate of pay greater than one-and-a-half times the minimum wage, and (c) for whom more than half of their 
compensation represents commissions on goods or services.91 
 
Acting at the behest of employers, WHD has repeatedly acted to expand the scope of the numerous statutory 
exemptions from FLSA overtime protections.92 In May 2020, the Department of Labor, without notice and 
comment, promulgated a final rule, which rescinded a 1961 interpretive rule that provided a non-exhaustive list 
RI�W\SHV�RI�HVWDEOLVKPHQWV�WKDW�GR�QRW�PHHW�WKH�´UHWDLO�FRQFHSWµ�VWDQGDUG��DV�UHTXLUHG�E\�WKH�UHJXODWLRQV�93 This 
ILQDO�UXOH�LV�OLNHO\�WR�LQFUHDVH�WKH�QXPEHU�RI�FRPSDQLHV�WKDW�VHHN�WKLV�H[HPSWLRQ��QRZ�WKDW�WKHLU�´W\SHµ�LV�QR�
longer blacklisted by DOL guidance.94 
 
This 2018 opinion letter seeks to expand the 7(i) exemption further by granting it to a technology platform that 
provides services to retailers.   
 
Legal Analysis/Justification for Withdrawal 
This opinion letter can be withdrawn on the grounds that it did not properly apply the legal tests required to 
qualify an entity for the exemption, largely because WHD lacked the necessary information to do so. 
 
7KH�RSLQLRQ�OHWWHU�ILQGV�WKDW�WKH�WHFK�FRPSDQ\�TXDOLILHV�DV�D�´UHWDLO�RU�VHUYLFH�HVWDEOLVKPHQWµ�IRU�WKH�SXUSRVHV�
of the exemption. An establishment is considered a retail or service establishment if: (1) it engages in the making 
of sales of goods or services, (2) 75% of its sales of goods or services are recognized as retail in the particular 
industry (as opposed to wholesale), and (3) less than 25% of its sales are sales for resale.95  The establishment 
VDWLVILHV�WKH�ILUVW�UHTXLUHPHQW�LI�LW�´¶VHOOV�JRRGV�RU�VHUYLFHV�WR�WKH�JHQHUDO�SXEOLF�·�¶VHUYHV�WKH�HYHU\GD\�QHHGV�RI�

 
 
88 Wage and Hour Division, Opinion Letter FLSA 2018-21, 2018 (Aug. 28, 2018). 
89 Id. at 1. 
90 29 U.S.C. § 207. 
91 Id.  
92 For instance, issuing opinion letters widening the movie theater exemption under FLSA. 
93 :DJH�DQG�+RXU�'LYLVLRQ��)LQDO�5XOH��3DUWLDO�/LVW�RI�(VWDEOLVKPHQWV�WKDW�/DFN�RU�0D\�+DYH�D�´5HWDLO�&RQFHSWµ�8QGHU�WKH�)DLU�/Dbor Standards Act, 
85 F.R. 29867, 29869 (May 19, 2020), https://www.federalregister.gov/documents/2020/05/19/2020-10250/partial-lists-of-establishments-that-lack-
or-may-have-a-retail-concept-under-the-fair-labor#p-12. 
94 Peter J. Wozniak and Mark Wallin, New DOL Rulemaking Clarifies Overtime Exemption for Retail Employees, The National Law Review, (May 20, 2020), 
https://www.natlawreview.com/article/new-dol-rulemaking-clarifies-overtime-exemption-retail-employees. 
95 Wage and Hour Division, supra note 18, at 2 quoting 29 C.F.R. § 779.313. 
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WKH�FRPPXQLW\�·�¶LV�DW�WKH�YHU\�HQG�RI�WKH�VWUHDP�RI�GLVWULEXWLRQ�·�GLVSRVHV�LWV�SURGXFWV�LQ�¶VPDOO�TXDQWLWLHV�·�DQG�
¶GRHV�QRW�WDNH�SDUW�LQ�WKH�PDQXIDFWXULQJ�SURFHVV�·µ96  
 
However, in the letter, WHD failed to request (or deliberately omitted) vital information at the heart of these 
inquiries, preventing a proper assessment of whether the sale RI�WKH�FRPSDQ\·V�SODWIRUP�LV�´DW�WKH�YHU\�HQG�RI�
WKH�VWUHDP�RI�GLVWULEXWLRQµ�RU�LV�UHWDLO�DV�RSSRVHG�WR�ZKROHVDOH��,I�WKH�FRPSDQ\�HDUQV�PRVW�RI�LWV�UHYHQXH�E\�
collecting a percentage of each transaction completed via the platform, as similar businesses like Stripe and 
6TXDUH�GR��WKHQ�WKH�HPSOR\HHV·�VDOH�RI�WKH�SODWIRUP�LWVHOI�LV�not ´DW�WKH�YHU\�HQG�RI�WKH�VWUHDP�RI�GLVWULEXWLRQ�µ97 
Rather, the revenue is generated at the point of transaction and not at the point of sale of the platform. In 
finding that the VDOHV�RI�WKH�SODWIRUP�DUH�´UHWDLO�VDOHV��QRW�ZKROHVDOH�VDOHV�µ�WKH�RSLQLRQ�OHWWHU�DWWHPSWV�WR�GUDZ�
an analogy to Alvarado v. Corporate Cleaning Servs., Inc., LQ�ZKLFK�WKH�6HYHQWK�&LUFXLW�H[SODLQHG�WKDW�´LW�ZRXOG�EH�
absurd to suggest that a dealer in motor YHKLFOHV��ZKHQ�LW�VHOOV�D�WUXFN�WR�D�PRYLQJ�FRPSDQ\��LV�¶ZKROHVDOLQJ·�
the truck because the buyer will doubtless try to recover the cost of the purchase in the price he charges for his 
PRYLQJ�VHUYLFHV��ZKLFK�XWLOL]H�WKH�WUXFN�µ98 Assuming that the company·V�EXVLQHVV�PRGHO�LV�OLNH�WKDW�RI�6WULSH�
or Square, however, any increase in price on goods or services offered by buyers of the platform would not be 
due to their need to cover the price of the one-time platform purchase. Rather, it would be a new cost applied 
to each transaction to pay for the service of intermediation between merchant, customer, and credit card 
company for that specific transaction. The opinion letter does not include sufficient information to make these 
determinations, and therefore canQRW�DSSURSULDWHO\�DSSO\�WKH�WHVW�IRU�WKH�´UHWDLO�DQG�VHUYLFH�HVWDEOLVKPHQWµ���L��
exemption. 
 
Additionally, the platform offered by the company is more analogous to industries which have no concept of 
retail selling, because it is a platform which enables retail, not retail itself. In rejecting the argument from a loan 
FRPSDQ\�WKDW�WKHLU�VDOH�RI�ILQDQFLDO�SURGXFWV�LV�JHQHUDOO\�FRQVLGHUHG�E\�WKH�LQGXVWU\�WR�EH�´UHWDLO�WUDQVDFWLRQV�µ�
the Supreme Court in Idaho Sheet Metal Works, Inc. v. Wirtz rejected the idea that an industry could decide for 
itself whether transactions are retail.99 ,Q�LWV�GHFLVLRQ��WKH�FRXUW�QRWHG�WKDW�WKH�H[HPSWLRQ�GRHV�QRW�´H[HPSW�
banks, insurance companies, building and loan associations, credit companies, newspapers, telephone 
companies, JDV�DQG�HOHFWULF�XWLOLW\�FRPSDQLHV��WHOHJUDSK�FRPSDQLHV��HWF�µ100 The company that the opinion letter 
considers is very similar to this list of companies in that it is a utility that enables commerce. 
 

 
 
96 Wage and Hour Division, supra note 18, at 2 quoting 29 C.F.R. § 779.318(a). 
97 Steven Loeb, How does Stripe make money?, Vator, (Jan. 6, 2017), https://vator.tv/n/48bb. 
98 Wage and Hour Division, supra note 18, at 2. 
99 383 U.S. 190, 202. 
100 Id.  
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