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The likeliest path to a
nationwide abortion ban runs
through the long-dormant
Comstock Act, which a new
administration could invoke
without ever seeking a vote

from Congress.

Introduction

In recent weeks, reporters and policymakers
have started to raise the alarm about what
could prove the most consequential threat to
reproductive rights since the fall of Roe—the
long-overlooked Comstock Act of 1873.

Even if anti-abortion politicians win control

of the Senate and White House in 2024, it

is unlikely they could pass federal abortion
restrictions through Congress thanks to the
filibuster. However, an influential conservative
coalition has developed a plan to institute a
nationwide abortion ban without Congress—
through executive action.

Their secret weapon is the
Comstock Act, which, despite
its relative obscurity, could
well provide an anti-choice
President the means to strip
reproductive protections
from Americans in every
state across the country

with the stroke of a pen.

The Comstock issue is both novel and
complex. In part, that's because some anti-
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abortion advocates have sought to keep their
Comstock plans out of the public eye.! Adding
to the confusion, lawyers on different sides of
the abortion issue have advanced different
interpretations of the Comstock Act.

This issue brief aims to educate interested
readers about the Comstock Act. It does not
attempt to adjudicate between competing
legal interpretations, though it does briefly
outline the divergent positions. Ultimately, the
goal is to explain why the Comstock Act poses
an unprecedented threat to reproductive
rights nationwide—including in blue states
committed to reproductive freedom.

Background

Until recently, the Comstock Act primarily
interested historians. Enacted in its initial form
at the behest of notorious “anti-vice” crusader
Anthony Comstock in 1873, the law made it

a federal crime to convey a broad range of
“obscene” or “lewd” material, like pornography,
through the U.S. mail system.?2 Over the first
half of the twentieth century, courts and
executive branch officials concluded that the
Comstock Act’'s most sweeping and vague
provisions violated the First Amendment and
were therefore unenforceable.®

At issue today, however, are two of the
more specific criminal provisions of the
statute*, which remain on the books
and explicitly reference abortion:

One provision, at 18 U.S.C. § 1461,
declares “[e]very article or thing
designed, adapted, or intended for
producing abortion,” as well as “[e]
very article, instrument, substance,
drug, medicine, or thing which is
advertised or described in a manner
calculated to lead another to use or
apply it for producing abortion,” to be
“nonmailable matter.” The provision
states that using the postal system

to mail or receive such “nonmailable”
items can result in prison sentences of
up to 10 years.

A second provision, at 18 U.S.C. § 1462,
imposes similar criminal liability on
anyone who “knowingly uses” delivery
companies, common carriers or even
the Internet to transport “any drug,
medicine, article, or thing designed,
adapted, or intended for producing
abortion.”

Anti-abortion advocates believe these two provisions will, at
minimum, allow a new administration to effectively terminate
access to medication abortion, the most common method of

abortion nationwide—if not go further.

As described in the next section, the current Department of Justice (“DO3J") has put
forward its own legal interpretation of these provisions, and signaled that it will not enforce
the Comstock Act. But a new administration would be free to chart a different path.
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2022 Office of Legal
Counsel opinion

For the moment, the Biden
DOJ has largely neutered the
Comstock Act.

In December 2022, the Department’s Office of
Legal Counsel (“OLC") issued a memorandum
outlining a “narrower” interpretation of
Comstock than what “a literal reading [of

the statute] might suggest.”> According to
the OLC, relevant case law from the first

half of the 20th century indicates that the
Comstock Act'’s abortion prohibitions only
properly apply to “unlawful” abortions, even
though that word does not appear in the
statute.?* The memo concludes that, due to
the difficulties of ascertaining whether a
sender or recipient has an unlawful intent,
the federal government will not consider the
interstate transport of medication abortion to
constitute a Comstock violation.”

While the details of the OLC's legal argument
are somewhat technical, the memo’s

practical impact is clear: under the current
administration, the Comstock Act will remain
a dead letter. With a few caveats, addressed
below, this has effectively thwarted the anti-
abortion movement’'s Comstock campaign
for now. Under our constitutional system,
nobody but the DOJ gets to decide when to
bring federal charges. This well-established
principle, colloquially known as prosecutorial
discretion, undergirds every decision the
Department makes: from mundane choices
about prioritizing prosecutorial targets to
consequential policy shifts — most famously,
recent administrations’ decision to not enforce
federal laws criminalizing marijuana use.

However, OLC memos do not bind courts

or future administrations. They offer only

an interpretation of the law, and direct
executive branch officials to act accordingly.
A subsequent administration is free to revoke
the 2022 memo and reverse course — as,
indeed, the conservative administration-in-
waiting hopes to do.

ISSUE BRIEF: THE COMSTOCK ACT | 5

k\=\=\'=\.\.\,‘\_\\\.\\“"
2 i

3 —



The Comstock
Revival Plan

Led by the likes of Stephen
Miller, Jonathan Mitchell, and
the Heritage Foundation,
influential segments of the
conservative movement

are planning to revive the
Comstock Act should the
presidency flip in 2024.

In the flagship conservative policy agenda for
a forthcoming administration, “Project 2025,”
Gene Hamilton, the vice president of America
First Legal and a former senior official in

the Trump DOJ, urges a new administration
to withdraw the Biden legal interpretation,
and instead enforce the Comstock Act's
“criminal prohibitions,” against “providers
and distributors of abortion pills.”® Hamilton
and his allies, such as the Alliance Defending
Freedom, dispute the OLC's characterization
of early twentieth-century caselaw.® Instead,
they offer a different narrative: Roe v. Wade
rendered the Comstock Act'’s abortion
provisions unconstitutional; but now that the
Supreme Court’s decision in Dobbs v. Jackson
Women's Health Organization has overturned
Roe, the statute is once again fair game.

If upheld in court, enforcing the law in

this manner would effectively ban the
nation’s most common method of abortion
—medication abortion—overnight. No
pharmacy or drug manufacturer could
continue distributing medication abortion
without using the U.S. postal service, delivery
companies, common carriers, or the Internet.

Those who persisted could face prison
sentences of up to ten years if convicted.
Notably, under the conservative theory of
the statute, nothing would prevent the DOJ
from expanding its list of targets to include
individual patients—as former Reagan
Attorney General Edwin Meese |ll has argued
is possible.®

Further, medication abortion may only prove
the tip of the Comstock iceberg. Because the
law also encompasses “any ... article or thing
designed, adapted, or intended for producing
abortion,” some hope to extend the Comstock
argument to medical equipment used in
surgical abortions"—an attempt to shutter
every abortion provider across the country.

It is important to understand that if the
conservative interpretation prevails, the
Comstock Act, as federal law, would
supersede all state level protections—
including those enshrined in state
constitutions.

Even residents of deep blue states like

New York or California would fall within
Comstock’s reach. And because the Comstock
Act already exists within the U.S. Code, a

new administration could act without ever
seeking a vote from Congress. All anti-choice
advocates need to put their plan into action is
a President willing to go along with it.
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The coalition pushing this
Comstock agenda includes
prominent and influential
conservative actors, such as:

Project 2025, the conservative movement’s
planning hub for a new administration. Led
by two former Trump administration officials,
the project boasts that its 2016 iteration

saw “more than two-thirds” of its proposals
adopted within the Trump administration’s
first year.”?

The Heritage Foundation, a leading
conservative think tank sponsoring
Project 2025.

America First Legal, the legal outfit
Stephen Miller founded and runs. Gene
Hamilton, the organization’s vice president,
wrote the Project 2025 transition chapter
that recommends reviving Comstock Act
enforcement.® And Miller has been touted as
a potential pick for Attorney General in

a second Trump presidency.™

Speaker Mike Johnson (R-La.), who signed
a letter alongside dozens of other members
of Congress in 2023 urging the DOJ to
enforce the Comstock Act against providers
and distributors of medication abortion."”
More recently, 145 members of Congress

signed an amicus brief at the Supreme Court
arguing that the existence of the Comstock
Act should invalidate the Food and Drug
Administration’s approval of mifepristone
(more on this case below).’

Jonathan Mitchell, Donald Trump’s lawyer
in the Colorado ballot access case and the
legal mind behind Texas's SB-8 strategy."” For
years, Mitchell has been quietly orchestrating
Comstock’s revival.’®

The Alliance Defending Freedom, an
influential legal nonprofit that has led
litigation efforts to revive the Comstock Act.”

20 GOP state attorneys general, who signed
a letter to Walgreens and CVS asserting the
major pharmacies were in violation of the
Comstock Act.?°

More than 50 other conservative
organizations that have co-signed Project
2025’s transition blueprint, including groups
described as “machine-in-waiting” for a
second Trump term.?
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According to the Guttmacher Institute, medication abortion
now accounts for nearly two-thirds of all U.S. abortions

(63 percent of facility-based abortions in 2023). Typically,
medication abortion consists of a two-pill regimen, using

the drugs mifepristone and misoprostol. The Food and Drug
Administration has approved the use of medication abortion
through the first 10 weeks of pregnancy, and decades of
research has confirmed that the method is safe and effective.??

An Uncertain Future

As long as the OLC maintains its current
stance on Comstock, the statute will remain
a relatively minor player in the post-Dobbs
reproductive landscape. Under this status
quo arrangement, the Comstock Act may
well complicate related abortion fights (as
described below), but the prospect of a
nationwide abortion ban will remain off the
table: not even the Supreme Court can tell
the DOJ which cases to prosecute.

Should a new administration revoke

the 2022 memo and launch Comstock
prosecutions, however, the anti-abortion
movement's Comstock ambitions may well
be realized. The issue would inevitably reach
the Supreme Court, currently dominated
by a 6-3 conservative majority. Given the
issue’s novelty, we do not yet have much
evidence about how the justices might
rule on a Comstock challenge (though, as
described below, that may soon change).
But reproductive freedom advocates have
reasons for concern.

A Comstock case, after all, would likely be
decided by the same Supreme Court majority
that overturned Roe v. Wade. Already, two
Trump-appointed federal judges, Matthew
Kacsmaryk? and James Ho?:, have written
approvingly of anti-abortion Comstock
theories. Each is a rising star in the Federalist
Society, an influential legal organization with
close ties to the Republican appointees on
the Court.?> Finally, reproductive freedom
proponents need to be clear-eyed about

the baseline legal plausibility of the
Comstock threat. Shorn from its historical
context, the literal text of the statute can
read like a national abortion ban already
enshrined into federal law (as the OLC
memo effectively concedes)®.

On March 26, the Supreme Court heard

oral arguments on a challenge to the Food
and Drug Administration’s approval of
mifepristone, one of the two drugs used in a
typical medication abortion regimen.?” Even
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though the Supreme Court had technically
only agreed to review a set of legal questions
that do not implicate the Comstock Act, the
anti-abortion litigants urged the Court to
nonetheless address the Act directly?®, and at
least ten supporting amicus briefs referenced
the Act.? During questioning, Justices
Clarence Thomas and Samuel Alito both
raised Comstock,*® which suggests one or
both might write on the issue when the final
opinion is released later this year.

Conclusion

Since before Roe v. Wade, American abortion
politics has revolved around a core premise:
no matter how many harrowing restrictions
manifest in red states, blue states will be free
to guarantee reproductive rights for their
residents. The anti-abortion movement’s
Comstock agenda threatens to render that
assumption obsolete. If ultimately upheld by
the Supreme Court, their plan would enable
a new administration to ban methods of
abortion nationwide with the stroke of a pen.

Comstock in the News

Opinion: How Trump Could Institute a
Backdoor Federal Abortion Ban | New
York Times

Opinion: Anti-Abortion Republicans
Want Comstock Laws to be their Secret
Weapon in 2024 | Teen Vogue

How the next Republican president
could stop most abortions without
Congress | Axios

Trump wins back antiabortion
movement as activists plot 2025
crackdowns | Washington Post

Trump Allies Plan New Sweeping
Abortion Restrictions | New York Times
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