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Commentators have emphasized that the Office of Management and Budget's
proposed revisions to federal grant policy span more than 400 pages. The proposal
is no doubt sweeping in every sense: if finalized, it would affect huge sums and
significantly advance the Trump administration’s efforts to wrest authority over
federal spending from Congress. Notable, then, is what is missing from it: any
meaningful discussion of how OMB has the requisite statutory authority to impose
these changes government-wide, or any reference, even, to relevant authorities of
the 41 other agencies joining the proposal.

“Administrative agencies are creatures of statute. They accordingly possess only the
authority that Congress has provided.” Nat’l Fed’n of Indep. Bus. v. OSHA, 595 U.S.
109, 117 (2022). Among many other things, the proposal (as described by the Times)
would “impose a set of highly prescriptive and political criteria” on federal grants:

The government could not issue grants to projects or groups that “deny
the biological reality of sex or the sex binary in humans,” for example.
Nor could it seek to fund initiatives that “promote anti-American
values,” contribute to illegal immigration, advance diversity, equity and
inclusion or assist in voter registration.

The rules would further limit the ability of grant recipients to engage in
some “issue advocacy.” Those that are funded would be scrutinized for
their compliance with “religious liberty laws” and their “memberships
and affiliations” with outside groups. And they could face the outright
termination of their grants if the Trump administration someday
determines that their actions are not in the “public interest.”

Much has been and will be said about whether such a proposal is wise. But in addition
to considering any number of potential legal issues not addressed here, lawyers
examining whether the proposal is lawful will look in vain for any meaningful attempt
to square it with OMB’s or any of the other issuing agencies’ statutory authorities.

At least the proposal’s section on “Statutory Authority for OMB Regulation for
Federal Financial Assistance” references certain OMB authorities. First, it recites
that “[tlhe Deputy Director for Management of OMB is authorized under 31 U.S.C.
[8] 503 to, among other things, provide ‘overall direction and leadership to the
executive branch on financial management matters by establishing financial
management policies and requirements.” 31 U.S.C. [§] 503(a)(2).” But proposals like
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those described above cannot seriously be framed as “financial management policies
and requirements” —and OMB makes no attempt to do so. Consistent with 31 U.S.C.
§ 503(a)(2)’s text, a court interpreted provisions of the current guidance promulgated
pursuant to it “through a fiscal lens,” reading the guidance “essentially as an
accounting manual.” Ass’n of Am. Universities v. Dep’t of Def., 792 F. Supp. 3d 143, 165
(D. Mass. 2025). And courts in other contexts have observed that the broader
“structure’ of § 503 “‘strongly suggests that OMB occupies an oversight role,” not
one imbued with direct authority. Am. Fed’n of State, Cnty., & Mun. Emps., AFL-CIO v.
OMB, 807 F. Supp. 3d 1004, 1018 (N.D. Cal. 2025) (quoting Nat’l Council of Nonprofits
v. OMB, 775 F. Supp. 3d 100, 126 (D.D.C. 2025), appeal pending, No. 25-5148 (D.C. Cir.)).
If finalized, the proposal would significantly outstrip such limitations.

The statutory context confirms those limitations. Section 503 originated in the Chief
Financial Officers Act of 1990. As the Government Accountability Office has
explained, the CFO Act responded to “[r]leported financial management problems”
such as “unreliable financial information driven by widespread weaknesses in
agencies’ internal controls over financial reporting,” and “obsolete and inefficient
financial management systems throughout the government.” In developing the CFO
Act, the House Committee on Government Operations described the statutory
responsibilities of the Deputy Director for Management that the proposal cites as
including the authority to “guid[e] government-wide financial systems improvement
efforts ... and work[] with other financial managers to ensure the executive branch
develops a modern financial management structure which provides the President,
Congress, and agency managers with timely and accurate information for decision-
making.” H. Rep. No. 101-818, at 18 (1990). The proposal’s authority section does not
even try to argue that OMB’s power to establish “financial management policies and
requirements” toward that end, 31 U.S.C. § 503(a)(2) — for example, those concerning
internal controls and financial reporting and management systems—includes the
authority to impose the kind of sweeping substantive requirements on all federal
grants highlighted above.

The proposal’s authority section is likewise circumspect concerning the other OMB
statute that it at least quotes: “under 31 U.S.C. [8§] 6307,” OMB can “issue
supplementary interpretative guidelines to promote consistent and efficient use
of ... grant agreements... and cooperative agreements.” Perhaps no explanation is
offered because none would be availing. The current grants guidance is explicitly
that: “guidance, not regulation,” with grantmaking agencies left to issue regulations
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implementing the guidance pursuant to their own authorities. Yet if finalized, the
proposal would depart from this model, specifying that it would be “legally binding ...
policy related to financial assistance for all agencies.” By design and admission,
therefore, the proposal would not yield an “interpretative guideline[]” under 31 U.S.C.
8§ 6307, but rather a policy with “regulatory effect.”

The proposal’s authority section then lists nine additional statutes relating to OMB —
whole acts, ranging from the Single Audit Act Amendments of 1996 to the Federal
Program Information Act to the Budget and Accounting Procedures Act of 1950 to
the Trafficking Victims Protection Act of 2000 —with only glancing references to
such laws thereafter. Again, the proposal makes no real attempt to explain how any
of those laws’ many provisions authorize the particular aspects highlighted above.

But at least the proposal’s authority section lists statutes for OMB. As noted above,
the proposal is the start of a “joint interagency rulemaking” by OMB and dozens of
other grantmaking agencies, ranging from the Department of Health and Human
Services to the Department of Veterans Affairs to the Peace Corps to the Delta
Regional Authority. The proposal’s authority section, and indeed the proposal overall,
does not appear to say anything with respect to those other agencies’ authorities.
The proposal is therefore silent on the fundamental question of whether “Congress
has provided” those agencies with “the authority” to issue any resulting final rule.
NFIB, 595 U.S. at 117.

Turning to the rest of the proposal, many aspects highlighted by the Times appear in
potential revisions to 2 C.F.R. § 200.205 that would “establish a new pre-issuance
review process.” Among other things, this review (by senior political appointees or
their designees) would require discretionary grants to, “where applicable,
demonstrably advance the President’s policy priorities”; and prohibit them from
funding “[r]acial preferences or other forms of racial discrimination by the recipient,”
“[d]enial by the recipient of the sex binary in humans or the notion that sex is a chosen
or mutable characteristic,” “[i]llegal immigration,” or “[a]lny other initiatives that
compromise public safety or promote anti-American values.” The section of the
proposal addressing pre-issuance review does not describe the legal authority on
which it relies. To the extent it would rely on 31 U.S.C. 8§ 503(a)(2) and 31 U.S.C.§ 6307,
such reliance would be mistaken for the reasons explained above. A requirement that
a grant advance the President’s policy priorities does not concern “financial
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management,” 31 U.S.C. § 503(a)(2), and is not an “interpretative guideline[],” 31
U.S.C. §6307(1).

Other highlighted aspects of the proposal appear in potential revisions to 2 C.F.R.
§ 200.300, which would require agencies, “to the maximum extent permitted by law,”
to ensure that federal grants are not used to “fund, promote, encourage, subsidize,
or facilitate™

(a) DEI policies “that violate any applicable [flederal anti-discrimination
laws”;

(b) “[g]lender ideology,” regardless whether the grant is covered by any
existing federal law that prohibits such funding; or

(c) “[t]he so-called ‘transition of a child under 19 years of age from one
sex to another,” again regardless of any existing federal law.

Setting aside the substance of the policies, the proposal’s approach to § 200.300
differs dramatically from OMB’s in its 2024 guidance. In responding to comments in
2024 asserting, on the one hand, that OMB lacked statutory authority for its revisions
to § 200.300 and, on the other, urging more expansive requirements, OMB explained
that the “commenters, supportive and otherwise, misperceived the effect of
[8] 200.300” in both structure and scope. The proposal takes a different tack on both
counts. In 2024 OMB first described how the longstanding “structure of 2 CFR part
200” — as guidance, not regulation — leaves grantmaking agencies to rely on “their
legal authority and the particular statutes and regulations governing each of their
grant programs” to implement it. The proposal, by contrast, would make 2 CFR part
200 binding regulation, not guidance, as explained above. In 2024, OMB also
described the scope of the current version of 8§ 200.300, which “does not impose any
new legal requirements” but rather provides that agencies must implement their
grant programs “consistent with other, existing legal requirements that apply of their
own force to” those programs. The proposal envisions a much broader scope for
§ 200.300 that would impose new legal requirements, at least with respect to (b)
(“gender ideology”) and (c) (“transition’), above —which make no reference to
existing laws —and arguably with respect to (a) as well, which references federal
antidiscrimination laws but relies on novel interpretations of them, addressed
elsewhere in the proposal.
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The proposal’s approach to § 200.300 thereby claims expansive authority that OMB
disclaimed in 2024. Yet the proposal does not successfully ground that expansive
authority in statute. In addressing revisions to § 200.300, the proposal cites 31 U.S.C.
§ 503 and 31 U.S.C. § 6307, states, without elaboration, that they “authorize OMB to
set uniform conditions on [flederal awards to ensure that [flederal funds are
expended in accordance with U.S. law and policy”; and makes clear that the proposal
means executive branch, not just congressional, policy, without any supporting
analysis of the statutes’ text or context. While it is certainly true that, in issuing
grants, agencies (as the proposal acknowledges) must “ensure they remain aligned
with [c]Jongressional intent” and “with the purpose of appropriations and the
authorizing program statutes,” it is quite different to then claim, as the proposal
repeatedly does, that grants must also comply with “key administration policies
expressed in” executive orders. Whatever authority “OMB and the participating
agencies” have to “shape financial assistance policy consistent with applicable law”
specified by Congress, they have made no attempt to demonstrate how any
authority —the OMB authorities discussed above (which would not appear to suffice)
or any agency-specific authorities (which the proposal omits entirely) —extends to
making grants conform to “direction[s] from the President provided in” executive
orders. The proposal, in other words, “does not direct that a congressional policy be
executed in a manner prescribed by Congress —it directs that a presidential policy
be executed in a manner prescribed by the President.” Youngstown Sheet & Tube Co.
v. Sawyer, 343 U.S. 579, 588 (1952).

In at least one respect —and perhaps many, given the expansive variety of individual
agencies’ grantmaking statutes —the proposal would go even further, prescribing
policy that appears to conflict with congressional directives. The proposal was jointly
issued with the National Endowment for the Humanities, would apply to NEH grants,
and would seem to prevent NEH from making grants related to DEI, at least in ways
that would support “racial preferences” or violate this administration’s interpretation
of federal antidiscrimination laws. But as a court recently emphasized in invalidating
this administration’s termination of NEH grants because they purportedly advanced
DEI, “Congress created NEH to support private humanistic inquiry, including
scholarship and programs reflecting ‘the diversity and richness of our American
cultural heritage.”” Am. Council of Learned Societies v. NEH, No. 25-cv-3657, 2026 WL
1256545, at *50 (S.D.N.Y. May 7, 2026) (quoting 20 U.S.C. § 956(c)(4)). “Congress
expressly authorized NEH to support ‘programs and research which have substantial
scholarly and cultural significance and that reach, or reflect the diversity and
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richness of our American cultural heritage, including the culture of, a minority, inner
city, rural, or tribal community,”” id. (quoting 20 U.S.C. § 956(c)(4)), “and directed that,
‘in selecting individuals and groups of exceptional talent as recipients of financial
assistance,” the Chairperson ‘shall give particular regard to scholars, and educational
and cultural institutions, that have traditionally been underrepresented,” id. (quoting
20 U.S.C.§956(c)) (brackets omitted). Yet the proposal claims that “OMB is not aware
of [flederal laws that expressly require funding” activities the administration
considers to be DEI.

If the legal analysis in any final rule is similarly wanting, a reviewing court will not be
able to save it. It is “a simple but fundamental rule of administrative law” that “a
reviewing court . .. must judge the propriety of such action solely by the grounds
invoked by the agency.” SEC v. Chenery Corp., 332 U.S. 194, 196 (1947). In the (yes,
400-page) proposal, OMB and the other agencies have provided little, if anything, for
a court to go on with respect to their statutory authority, and lots for potential
litigants to consider.

The information in this document is provided for informational purposes only and does not
contain legal advice, legal opinions, or any other form of advice regarding any specific facts or
circumstances and does not create or constitute an attorney-client relationship. You should
contact an attorney to obtain advice with respect to any particular legal matter and should not act
upon any such information without seeking qualified legal counsel on your specific needs.
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