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I. INTRODUCTION 
In Governing for Impact’s prior Issue Briefs, we have explained when agencies must 
provide an opportunity for notice and comment under the Administrative Procedure 
Act or, conversely, when they may invoke an exception to the notice-and-comment 
requirement.1 This Issue Brief focuses instead on what notice and comment entails: 
the substance of the required notice, the requirement that a final rule be a “logical 
outgrowth” of the agency’s proposal, and the need to provide an adequate 
opportunity to submit comments. As the Trump administration presses forward with 
its deregulatory efforts,2 litigants might note when agencies fall short of their 
procedural requirements. 

When promulgating a rule, an agency must first “publish[]” “[g]eneral notice of 
proposed rule making” “in the Federal Register.”3 After providing the required notice, 
the agency must “give interested persons an opportunity to participate in the rule 
making through submission of written data, views, or arguments with or without 
opportunity for oral presentation.”4 Finally, “[a]fter consideration of the relevant 
matter presented,” the agency must “incorporate in the rules adopted a concise 
general statement of their basis and purpose,”5 which appears in the rule’s 
“preamble.” Certain agencies may also be governed by different or additional notice-
and-comment provisions in their substantive statutes.6 

 
1 See, e.g., 5 U.S.C. § 553; GFI, Notice and Comment Part I: Legislative Rules and Guidance Documents, 
https://governingforimpact.org/wp-content/uploads/2025/05/Notice-and-Comment-Part-1-
Legislative-Rules-and-Guidance-Documents.pdf (May 2025); GFI, Notice and Comment Part II: Good 
Cause and Other Exceptions, https://governingforimpact.org/wp-content/uploads/2025/05/Notice-
and-Comment-Part-II-Good-Cause-and-Other-Exceptions.pdf (May 2025). 
2 See, e.g, Sarah Hart-Curran & Erika Kranz, Evading Notice and Comment in the Second Trump 
Administration: A Three-Branch Strategy to Constrain Public Comment in Agency Rulemakings, Env't & 
Energy L. Program (June 15, 2026, updated Aug. 12, 2026), https://eelp.law.harvard.edu/wp-
content/uploads/2026/08/Notice-and-Comment-in-the-Trump-Administration.pdf.  
3 5 U.S.C. § 553(b).  
4 Id. § 553(c). 
5 Id. 
6 See, e.g., Native American Housing Assistance and Self-Determination Reauthorization Act of 2008, 
25 U.S.C. § 4116(2)(A) (requiring the Department of Housing to engage in negotiated rulemaking); 
Magnuson-Moss Warranty Federal Trade Commission Improvement Act, 15 U.S.C. § 57a (requiring the 
Federal Trade Commission to publish an advance notice of proposed rulemaking and submit it to 
specified Congressional committees).  

https://governingforimpact.org/wp-content/uploads/2025/05/Notice-and-Comment-Part-1-Legislative-Rules-and-Guidance-Documents.pdf
https://governingforimpact.org/wp-content/uploads/2025/05/Notice-and-Comment-Part-1-Legislative-Rules-and-Guidance-Documents.pdf
https://governingforimpact.org/wp-content/uploads/2025/05/Notice-and-Comment-Part-II-Good-Cause-and-Other-Exceptions.pdf
https://governingforimpact.org/wp-content/uploads/2025/05/Notice-and-Comment-Part-II-Good-Cause-and-Other-Exceptions.pdf
https://eelp.law.harvard.edu/wp-content/uploads/2026/08/Notice-and-Comment-in-the-Trump-Administration.pdf
https://eelp.law.harvard.edu/wp-content/uploads/2026/08/Notice-and-Comment-in-the-Trump-Administration.pdf
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From these skeletal mandates, courts have drawn more specific requirements 
regarding the extent of the required notice and opportunity for comment—
requirements that litigants might see fit to invoke. Because these are largely court-
created interpretations of the APA’s requirements, however, their viability in 
litigation may depend upon the extent to which future courts are willing to revisit 
these interpretations. As the Supreme Court has explained, the APA generally sets 
the “maximum procedural requirements which Congress was willing to have the 
courts impose upon agencies in conducting rulemaking procedures.”7 In pressing 
these claims, litigants might therefore take care to root them as tightly as possible 
in the APA’s text.8 

 

II. REQUIREMENTS FOR NOTICES OF 
PROPOSED RULEMAKING 

Agencies typically give “[g]eneral notice of proposed rule making”9 by publishing a 
“Notice of Proposed Rulemaking” (NPRM) in the Federal Register. However, notices 
need not be titled as such to satisfy the APA’s requirements so long as the 
rulemaking document includes all the necessary information.10  

Regardless of the form of the notice, “[n]otice requirements are designed (1) to 
ensure that agency regulations are tested via exposure to diverse public comment, 
(2) to ensure fairness to affected parties, and (3) to give affected parties an 

 
7 Vt. Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 524 (1978).  
8  See, e.g., William N. Eskridge Jr. & John Ferejohn, The APA as a Super-Statute: Deep Compromise and 
Judicial Review of Notice-and-Comment Rulemaking, 98 Notre Dame L. Rev. 1893, 1929–32 (2023); see, 
e.g., Little Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, 591 U.S. 657, 685 (2020) 
(declining to use the “open-mindedness” test some circuits had applied because it imposes “judge-
made procedu[res]” in addition to the APA’s mandates); Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 
1020 (2015) (abrogating the “Paralyzed Veterans” doctrine, which required notice and comment before 
an agency significantly revised a definitive interpretation, because it created the sort of “judge-made 
procedural right” not authorized by the APA). 
9 5 U.S.C. § 553(b). 
10 See, e.g. Little Sisters of the Poor, 591 U.S. at 683–84 (holding that the agency’s “Interim Final Rules 
with Request for Comments,” while not including the APA’s “formal labels,” satisfied the notice 
requirement because it “air[ed] the relevant issues with sufficient detail”).  
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opportunity to develop evidence in the record to support their objections to the rule 
and thereby enhance the quality of judicial review.”11 Litigants have challenged the 
adequacy of notice in several ways. 

A. Materials Required by Section 553(b) 
Under § 553(b), the required notice must include both “reference to the legal 
authority under which the rule is proposed” and “either the terms or substance of the 
proposed rule or a description of the subjects and issues involved.”12 Litigants have 
pressed on each of these requirements to varying degrees. 

To start, although litigants have challenged an agency’s failure to provide adequate 
reference to legal authority, such claims generally only succeed where a notice fails 
entirely to specify the statute(s) under which the agency claims authority to act.13 For 
example, in Global Van Lines v. ICC, the Fifth Circuit invalidated an agency’s rule 
because the agency did not mention the rule’s authorizing statute in the proposal and 
therefore “no interested party was ever afforded an opportunity to comment [on it].”14 
Agencies must identify their legal authority with “particularity,”15 but not necessarily 
in detail—a single sentence asserting authority under particular statutory sections 
can suffice.16 

Challenges to regulations on grounds of inadequate notice more often focus on the 
requirement that the NPRM provide “either the terms or substance of the proposed 

 
11 Int’l Union, United Mine Workers of Am. v. Mine Safety & Health Admin., 407 F.3d 1250, 1259 (D.C. Cir. 
2005).  
12 5 U.S.C. § 553(b)(1), (2). The notice must also include “a statement of the time, place, and nature of 
public rule making proceedings” and “the Internet address of a summary of not more than 100 words 
in length of the proposed rule.” Id. § 553(3), (4). We are aware of little to no litigation over these 
requirements. 
13 See, e.g., Glob. Van Lines, Inc. v. ICC, 714 F.2d 1290, 1298 (5th Cir. 1983); Nat’l Tour Brokers Ass’n v. 
United States, 591 F.2d 896, 900 (D.C. Cir. 1978). 
14 Gob. Van Lines, 714 F2d at 1297. 
15 Id. at 1298 (internal quotation marks and emphasis omitted). 
16 See Nat’l Tour Brokers Ass’n, 591 F.2d at 900; see also Louisiana Forestry Ass’n Inc. v. Sec’y U.S. Dep’t 
of Labor, 745 F.3d 653, 676–77 (3d Cir. 2014) (agency adequately referenced legal basis for proposed 
rule by citing a specific regulation and, in other sections of the NPRM, citing statutory basis); United 
States v. Stevenson, 676 F.3d 557, 563 (6th Cir. 2012) (explaining that “[t]he APA does not require that 
the proposed rule cite the relevant legal authority in a certain location”). 
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rule or a description of the subjects and issues involved.”17 To meet this requirement, 
agencies must at least “fairly apprise interested persons of the subjects and issues 
before the agency.”18 Whether an agency has done so is a functional inquiry under 
which reviewing courts assess “whether the purposes of notice and comment have 
been adequately served.”19 Courts have emphasized, in particular, that notice must 
be sufficient to give interested parties a “reasonable” or “meaningful” opportunity to 
participate in the rulemaking process through their comments.20  

The D.C. Circuit has also held that “if the notice of proposed rule-making fails to 
provide an accurate picture of the reasoning that has led the agency to the proposed 
rule, interested parties will not be able to comment meaningfully upon the agency’s 
proposals.”21 “Consequently, the notice required by the APA, or information 
subsequently supplied to the public, must disclose in detail the thinking that has 
animated the form of a proposed rule and the data upon which that rule is based”—
but in a “concrete and focused form so as to make criticism or formulation of 
alternatives possible.”22 At the same time, other panels have suggested that “the 
APA requires an agency to explain its reasoning only when it issues a final rule,” in 
contrast to other, agency-specific statutes.23 Thus, it remains somewhat unclear 
whether and to what degree a reviewing court will require an agency to explain the 
rationale behind its proposal. 

 
17 5 U.S.C. § 553(b)(3). 
18 Prometheus Radio Proj. v. FCC, 939 F.3d 567, 583 (3d Cir. 2019) (citation omitted).  
19  Am. Water Works Ass’n v. EPA, 40 F.3d 1266, 1274 (D.C. Cir. 1994) (internal quotation marks omitted).  
20 See, e.g., Fla. Power & Light Co. v. United States, 846 F.2d 765, 771 (D.C. Cir. 1988) (notice must 
“provide sufficient factual detail and rationale for the rule to permit interested parties to comment 
meaningfully”); Air Transp. Ass’n of Am. v. Civil Aeronautics Bd., 732 F.2d 219, 224 (D.C. Cir. 1984) 
(finding notice adequate where it “was sufficiently descriptive of the subjects and issues involved so 
that interested parties could offer informed criticism and comments” (citations and alterations 
omitted)); U.S. Steel Corp. v. EPA, 595 F.2d 207, 214 (5th Cir. 1979) (“Section 553 is designed to ensure 
that affected parties have an opportunity to participate in and influence agency decision making at an 
early stage, when the agency is more likely to give real consideration to alternative ideas.”); Forester 
v. Consumer Prod. Safety Comm’n, 559 F.2d 774, 787 (D.C. Cir. 1977) (while the APA does not require 
“a precise notice of each aspect of the regulations eventually adopted,” it does require notice 
sufficient to “afford[] interested parties a reasonable opportunity to participate in the rulemaking 
process”).  
21 Connecticut Light & Power Co. v. Nuclear Regulatory Comm’n, 673 F.2d 525, 530 (D.C. Cir. 1982). 
22 Home Box Off., Inc. v. F.C.C., 567 F.2d 9, 35 (D.C. Cir. 1977); see also California v. Dep’t of the Interior, 
381 F. Supp. 3d 1153, 1173 (N.D. Cal. 2019); Am. Med. Ass’n v. Reno, 57 F.3d 1129, 1132 (D.C. Cir. 1995).  
23 Small Refiner Lead Phase-Down Task Force v. E.P.A., 705 F.2d 506, 519 (D.C. Cir. 1983) 
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B. Critical Factual Material 
Courts have also interpreted § 553’s notice requirement to mean that agencies must 
disclose certain “critical factual material” upon which the agency relied in deciding 
to propose a particular rule.24 This is sometimes called the Portland Cement doctrine, 
after the case that first articulated it.25 GFI has previously written about the 
application of this doctrine to agency uses of artificial intelligence,26 but it applies 
more generally to situations where an agency relies on technical data, systems, 
models, and studies. As the D.C. Circuit has explained:  

The safety valves in the use of . . . sophisticated methodology are the 
requirement of public exposure of the assumptions and data 
incorporated into the analysis and the acceptance and consideration of 
public comment, the admission of uncertainties where they exist, and 
the insistence that ultimate responsibility for the policy decision 
remains with the agency rather than the computer.27 

Agencies are therefore required to “reveal[] for public evaluation . . . the technical 
studies and data upon which [they] rel[y].”28 Disclosing the “critical factual material” 
that the agency “has employed in reaching the decisions to propose particular rules” 
is “especially important” “to allow for useful criticism” by the public.29 Ultimately, the 

 
24 See, GFI, AI in Agency Rulemaking: Legal Guardrails 12, https://governingforimpact.org/wp-
content/uploads/2025/07/AI-in-Agency-Rulemaking_Legal-Guardrails.pdf (July 2025) (quoting 
Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 393 (D.C. Cir. 1973)). 
25 See Portland Cement, 486 F.2d at 393. 
26 See GFI, AI in Agency Rulemaking: Legal Guardrails 12, https://governingforimpact.org/wp-
content/uploads/2025/07/AI-in-Agency-Rulemaking_Legal-Guardrails.pdf (July 2025). 
27 Sierra Club v. Costle, 657 F.2d 298, 334 (D.C. Cir. 1981) (footnotes omitted). 
28 Am. Radio Relay League, 524 F.3d at 236 (internal quotation marks and alterations omitted) (quoting 
Chamber of Com. v. SEC, 443 F.3d 890, 899 (D.C. Cir. 2006)). 
29 Id. (quoting Chamber of Com., 433 F.3d at 900; Conn. Light & Power, 673 F.2d at 530). The APA’s bar 
on “arbitrary” or “capricious” decisionmaking also imposes certain disclosure obligations. 5 U.S.C. 
§ 706(2)(A). Because an agency must provide a reasoned explanation for why it chose a particular 
approach, “[w]hen an agency uses a computer model, it must explain the assumptions and 
methodology used in preparing the model.” Owner-Operator Indep. Drivers Ass’n, Inc. v. Fed. Motor 
Carrier Safety Admin., 494 F.3d 188, 204 (D.C. Cir. 2007) (internal quotation marks omitted) (quoting 
U.S. Air Tour Ass’n v. Fed. Aviation Admin., 298 F.3d 997, 1008 (D.C. Cir. 2002)). 

https://governingforimpact.org/wp-content/uploads/2025/07/AI-in-Agency-Rulemaking_Legal-Guardrails.pdf
https://governingforimpact.org/wp-content/uploads/2025/07/AI-in-Agency-Rulemaking_Legal-Guardrails.pdf
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agency must facilitate “[a] ‘genuine interchange’ about the accuracy of the data” on 
which it relied.30 

Whether factual material must be disclosed will usually depend on whether the 
agency relied upon it. When the “basis” of a proposed rule is a scientific or technical 
determination that relies on particular data or studies, that data or those studies 
must be disclosed in the NPRM to facilitate meaningful comment.31 Not doing so 
allows the agency to “play hunt the peanut with technical information,” transforming 
the APA’s requirement for public notice and participation to “mere bureaucratic 
sport.”32 If a proposed rule relies on internal studies not otherwise available to the 
public, those studies generally must be disclosed in full.33 And when an agency relies 
on external analysis, that analysis must be identified with sufficient specificity to 
permit commenters to respond.34 

At the same time, studies that an agency may have considered, but which ultimately 
did not affect the agency’s decisionmaking, are not required to be disclosed.35 The 
same is true of additional material that simply supplements data that the agency 
already disclosed. For example, in Chamber of Commerce v. EPA, the D.C. Circuit held 

 
30 Window Covering Mfrs. Ass’n v. Consumer Prod. Safety Comm’n, 82 F.4th 1273, 1283 (D.C. Cir. 2023) 
(quoting Conn. Light & Power, 673 F.2d at 530). 
31 Cooling Water Intake Structure Coal. v. EPA, 905 F.3d 49, 78 (2d Cir. 2018); see, e.g., Solite Corp. v. 
EPA, 952 F.2d 473, 484 (D.C. Cir. 1991) (“Integral to the notice requirement is the agency’s duty to 
identify and make available technical studies and data that it has employed in reaching the decisions 
to propose particular rules.” (internal quotation marks omitted));  Lloyd Noland Hosp. & Clinic, 762 F.2d 
at 1565 (“The purpose of notice under the APA is to disclose the thinking of the agency and the data 
relied on.”); United States v. Nova Scotia Food Prod. Corp., 568 F.2d 240, 251-52 (2d Cir. 1977); see also 
Jennifer Nou & Edward H. Stiglitz, Strategic Rulemaking Disclosure, 89 S. Cal. L. Rev. 733, 745-46 
(2016) (discussing empirical evidence that agencies, in response to this rule, have shifted to conduct 
more information-gathering before issuing the NPRM to reduce litigation risk). 
32 Conn. Light & Power, 673 F.2d at 530–31. 
33 See, e.g., Am. Radio Relay League, 524 F.3d at 238 (notice inadequate where agency failed to fully 
disclose five staff studies that were “a central source of data for its critical determinations”); see also 
Portland Cement, 486 F.2d at 393-94 (agency cannot promulgate rules based on data known only to 
the agency). 
34 See, e.g., Lloyd Noland Hosp. & Clinic, 762 F.2d at 1565 (notice that relied on a study identified only 
as a “study conducted by an HEW consultant”—later identified with specificity in the final rule—was 
inadequate).  
35 See, e.g., Cooling Water Intake, 905 F.3d at 78; B.F. Goodrich Co. v. Dep’t of Transp., 541 F.2d 1178, 
1184 (6th Cir. 1976) (“The Administrative Procedure Act does not require that every bit of background 
information used by an administrative agency be published for public comment. . . . The basic data 
upon which the agency relied in formulating the regulation was available to petitioners for comment.”).  
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that the Environmental Protection Agency did not withhold critical information at the 
proposed rule stage simply because the agency provided “[s]upplementary 
information” in the final rule.36 The additional data, the court noted, built on the data 
already available at the proposed rule stage, and did not fundamentally change the 
methodology “central” to the agency’s decision.37 

An agency may also be required to reveal the data underlying certain studies to 
enable the public to meaningfully comment. For example, the D.C. Circuit has held 
that “critical factual material” can include specific incident reports underlying an 
agency’s analysis in order to give commenters an opportunity to submit “substantive 
feedback” on the agency’s benefit calculations based on those reports.38 An agency’s 
disclosure obligations may be highest when an agency “possessed the underlying 
data but failed to include it in the rulemaking record.”39 And an agency may still 
violate its duty to disclose critical information when the data is “heavily redacted” 
and therefore unusable.40 

However, agencies may not necessarily need to include “raw data” supporting 
reports that ultimately influenced their decision if the specific data would not have 
changed the outcome of the rulemaking.41 Moreover, an agency need not disclose 
“any particular studies or data” where it rests its decision to propose a rule on “its 
expertise and knowledge of” the subject matter.42  

These doctrinal points aside, litigants should note that the current Court may be 
skeptical of the Portland Cement doctrine. In his separate opinion in American Radio 
Relay League v. FCC, then-Circuit Judge Kavanaugh contended that the Portland 
Cement doctrine “cannot be squared with the text of § 553,” reasoning that the 
Supreme Court rejected “this kind of freeform interpretation” of the APA in Vermont 
Yankee.43 To the extent courts seem willing to revisit the Portland Cement doctrine, 

 
36 — F.4th —, 2026 WL 2409748, at *12 (D.C. Cir. Aug. 18, 2026). 
37 Id. at *12–13.  
38 Window Covering Mfrs., 82 F.4th at 1283–84, 
39 Coalition of Battery Recyclers Ass’n v. EPA, 604 F.3d 613, 623 (D.C. Cir. 2010). 
40 Window Covering Mfrs., 82 F.4th at 1283. 
41 Philip Morris USA Inc. v. Food & Drug Admin., 801 F. Supp. 3d 1353, 1378 (S.D. Ga. 2025). The court 
also held that the agency’s error was harmless because disclosing the data would not have changed 
the outcome of the rulemaking nor the rulemaking process. Id.  
42 Conference of State Bank Sup’rs v. Office of Thrift Supervision, 792 F. Supp. 837, 843 (D.D.C. 1992).  
43 524 F.3d 227, 246 (D.C. Cir. 2008) (Kavanaugh, J., concurring in part and dissenting in part).  
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litigants might think about how they could respond, including by tying the doctrine 
to the APA’s text as much as possible. 

C. Other Required Materials 
In addition to the APA’s notice requirements, certain statutes, legislative rules, or 
executive orders may obligate agencies to include various analyses or disclosures in 
their NPRMs. However, the degree to which these requirements are judicially 
enforceable is highly variable.  

Generally applicable statutes include: 

● Regulatory Flexibility Act (5 U.S.C. § 601 et seq.): requires agencies to provide 
a regulatory flexibility analysis when a proposed rule would have “a significant 
economic impact on a substantial number of small entities.”44 The analysis 
must include the proposed rule’s impact on small entities, a description of the 
objectives and legal basis of the proposed rule, and any alternatives 
considered by the agency.45 However, the initial regulatory flexibility analysis 
prepared at the proposed rule stage is generally not reviewable.46 Small 
entities impacted by an agency’s final rule may seek review of the final 
flexibility analysis,47 which may necessarily involve some scrutiny of the 
agency’s initial analysis and how the agency addressed any comments.48 

● Unfunded Mandates Reform Act (2 U.S.C. § 1501, et seq.): requires proposed 
rules that are likely to result in State, local, and tribal government 
expenditures to include the rule’s authorizing law, a qualitative and 
quantitative assessment of anticipated costs and benefits, estimated 
compliance costs and effect on the national economy, and a description of the 

 
44 5 U.S.C.A. § 605(b). 
45 5 U.S.C.A. § 603. 
46 5 U.S.C. § 611(a) (allowing judicial review of compliance with sections 601, 604, 605(b), 608(b), and 
610, but not for section 603).  
47 Id.; see also W. Wood Preservers Inst. v. McHugh, 925 F. Supp. 2d 63, 75 (D.D.C. 2013) (finding that 
plaintiffs did not have standing to bring a case under the RFA because they did not allege they were 
a small entity covered by the act).  
48 The final regulatory flexibility analysis, which is reviewable, must contain a statement of and the 
agency’s response to significant issues raised by commenters to the initial analysis. 5 U.S.C. 
§ 604(a)(2). 
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agency’s prior consultation with affected government entities.49 Courts can 
review NPRMs for failing to provide the required assessment, and compel the 
agency to prepare the statement,50 but noncompliance with this requirement 
cannot be used as the basis for a challenge to the final rule.51  

● Paperwork Reduction Act (44 U.S.C. § 3501 et seq.): requires agencies to issue 
notice in the Federal Register 60 days before implementing a proposed 
collection of information, including a request for comment on the agency’s 
need for the proposed collection of information, the estimate of the burden 
associated with the collection, the proposed collection’s usefulness, and 
comments on how to minimize compliance burdens.52 Courts have held that 
PRA violations can render final rules “procedurally defective and arbitrary and 
capricious” in violation of the APA.53 

● National Environmental Policy Act (42 U.S.C. § 4321 et seq.): requires agencies 
to include an environmental impact statement in proposed actions which have 
“a reasonably foreseeable significant effect on the quality of the human 
environment.”54 Where significance is uncertain, the agency must conduct an 
environmental assessment and make a Finding of No Significant Impact, 
unless exempted by one of the agency’s categorical exclusions.55 NEPA has 
been the subject of substantial litigation, and other resources provide more 
comprehensive analysis.56  

 
49 2 U.S.C.A. § 1532. 
50 2 U.S.C. § 1571(a)(2). 
51 Id. at (a)(3); see, e.g., Associated Builders & Contractors, Inc. v. Herman, 976 F. Supp. 1, 15 (D.D.C. 1997). 
52 44 U.S.C. § 3506(c)(2)(a). 
53 Am. Fed'n of Tchrs. v. Dep't of Educ., 796 F. Supp. 3d 66, 103 (D. Md. 2025); see also Orr v. Trump, 778 
F. Supp. 3d 394, 426 (D. Mass. 2025) (finding that plaintiffs established substantial likelihood that the 
agency violated the APA by failing to comply with the PRA), opinion vacated, appeal dismissed, 178 
F.4th 34 (1st Cir. 2026) (vacating the earlier order as moot by request of both the government and 
plaintiffs).  
54 42 U.S.C. § 4332(C). 
55 42 U.S.C. § 4336(b).  
56 See, e.g., 38 Am. Jur. Proof of Facts 3d 547 (Aug. 2026 update); Kristen Hite, Judicial Review and the 
National Environmental Policy Act (NEPA), Cong. Rsch. Serv. (2026), https://www.congress.gov/crs-
product/R48717. 
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In addition to these cross-cutting statutes, agencies may be subject to agency- or 
program-specific statutory mandates.57 For example, courts have interpreted the 
Clean Air Act, 42 U.S.C. § 7607(d)(3), to require the Environmental Protection Agency 
to provide a detailed explanation of its reasoning and a summary of the factual data, 
methodology, and major legal interpretations at the NPRM stage, in contrast to the 
APA, which requires such specificity only at the final rule stage.58 The Supreme Court 
has also held that an agency’s own legislative rules that dictate procedure are 
binding on the agency,59 especially if they “confer important procedural benefits.”60 
Some of those rules may require the agency to publish various materials or findings 
with a proposed rule.61 

A recent case demonstrates the potential force of agency-specific requirements. 
Last year, the Eighth Circuit vacated the Federal Trade Commission’s “Click to Cancel 
Rule” because the agency failed to issue a preliminary regulatory analysis as 
required by the FTC Act.62 When it first proposed the rule, the FTC contended that it 
was not required to submit a preliminary regulatory analysis because the rule fell 
below the FTC Act’s economic threshold.63 A year after the proposed rule, an 
administrative law judge found that the agency had significantly underestimated the 

 
57 See, e.g., Brazos Elec. Power Co-op., Inc. v. Sw. Power Admin., 819 F.2d 537, 542 (5th Cir. 1987) 
(holding that agency’s notice was adequate under both APA, 5 U.S.C. § 553(b)(3), and Department of 
Energy Organization Act, 42 U.S.C. § 7191(b)(1)); 21 C.F.R. § 10.40(b) (FDA regulation specifying 
contents of notices issued by that agency). 
58 See Small Refiner Lead Phase-Down Task Force, 705 F.2d at 519 (finding that the Clean Air Act 
requires EPA to issue a proposed rule and explain its reasoning at the proposed rule stage, including 
a “statement of its basis and purpose,” which the APA requires at the final rule stage. (citing 5 U.S.C. 
§ 553(c); 42 U.S.C. § 7607(d))).  
59 United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 266 (1954). 
60 Am. Farm Lines v. Black Ball Service, 397 U.S. 532, 538–39 (1970); see also, e.g., Center for Auto 
Safety v. Dole, 828 F.2d 799, 805 (D.C. Cir. 1987) (finding that courts may “require [an] agency to follow 
procedural or substantive standards contained in [the agency’s] own regulations[.]”).  
61 For example, FDA regulations require the agency to include a summary of the proposal and the facts 
and policy underlying it, including references to cited information and authorities. 21 C.F.R. 
§ 10.40(a)(2). DOT regulations require NPRMs to include “[a] reasoned preliminary analysis of the need 
of the proposed rule” and a finding that “the expected economic benefits of the proposed rule will 
meet the relevant statutory objectives and will outweigh the estimated costs[.]” 49 C.F.R. 5.13(h)(2). 
62 Custom Commc’ns, Inc. v. Fed. Trade Comm’n, 142 F.4th 1060, 1071 (8th Cir. 2025). The FTC Act 
requires the FTC to issue a preliminary regulatory analysis “in any case” the agency publishes an 
NPRM. 15 U.S.C. § 57b-3(b)(1).  
63 Custom Commc’ns, 142 F.4th at 1068.  
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costs, triggering the FTC Act’s analysis requirements.64 However, the FTC never 
issued a preliminary regulatory assessment after the ALJ’s finding. That decision was 
fatal: the Eighth Circuit held that the FTC Act “required the Commission to issue a 
preliminary regulatory analysis after the ALJ found the Rule would meet the $100 
million economic impact threshold, even though the Commission initially estimated 
it would not,” lest the FTC “sidestep the requirement that the final regulatory 
analysis respond to comments responding to the preliminary regulatory analysis.”65  

Finally, various executive orders require agencies to perform certain analyses. These 
orders expressly disclaim creating judicially enforceable rights,66 and courts have 
generally rejected efforts to enforce them.67 Litigants might conceivably utilize any 
analyses prepared by the agency in asserting other APA claims, although precedent 
for doing so is slim. For example, if an agency prepares and relies upon a flawed 
analysis, litigants might be able to point to it in support of an arbitrary-and-capricious 
claim. Or if the analyses were prepared but not disclosed, the agency might be 
faulted for failing to make available critical factual information upon which the 
agency relied. These orders include: 

● Regulatory Planning and Review (E.O. 12866): for “significant regulatory 
actions,” requires agencies to provide the Office of Information and Regulatory 
Affairs and the public with an assessment of the anticipated benefits and 
costs and any alternatives considered by the agency.68  

 
64 Id. 
65 Id., 142 F.4th at 1071–72.  
66 Executive orders typically contain language explicitly disavowing “any right or benefit…enforceable 
at law.” See, e.g., Regulatory Planning and Review, Exec. Order. 12866, 58 Fed. Reg. 51735 (Sep. 30, 
1993), sec. 10. 
67 The D.C. Circuit has rejected arguments that the failure to include a cost-benefit analysis required 
under E.O. 12866 may be invoked when asserting an arbitrary-and-capricious challenge. Air Transp. 
Ass’n of Am. v. FAA, 169 F.3d 1, 8–9 (D.C. Cir. 1999) ( “Although petitioner indicated that it does not 
seek to assert rights under the order but is merely referencing it to provide evidence of the arbitrary 
and capricious nature of the FAA's decision, such an argument is nothing more than an indirect—and 
impermissible—attempt to enforce private rights under the order.”); see also Meyer v. Bush, 981 F.2d 
1288, 1296, n.8 (D.C. Cir. 1993) (“The Executive Order carefully stated that its purpose was only for 
internal management and that it created no private rights. As such, it is doubtful that it had any legal 
significance. An Executive Order devoted solely to the internal management of the executive 
branch—and one which does not create any private rights—is not, for instance, subject to judicial 
review.”).  
68 58 Fed. Reg. 51735.  
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● Governmental Actions and Interference with Constitutionally Protected 
Property Rights (E.O. 12630): requires agencies to justify NPRMs that would 
interfere with private persons’ property rights and, in some instances, provide 
the Office of Management and Budget with information supporting the 
proposed rule.69   

● Federalism (E.O. 13132): requires agencies to consult with State and local 
officials and include in the preamble a federalism summary impact statement 
whenever a proposed rule would impose direct effects on States or on the 
relationship between States and the federal government.70 

● Civil Justice Reform (E.O. 12988): requires NPRMs to be written to minimize 
litigation and to provide “a clear legal standard” for affected conduct.71 

 

III. LOGICAL OUTGROWTH 
Another application of the APA’s notice requirement involves the “logical outgrowth” 
doctrine, which concerns whether an agency’s final rule is sufficiently related to its 
proposal to ensure that interested parties had an adequate opportunity to provide 
their views on the agency’s ultimate decision.72 The Supreme Court first addressed 
the logical outgrowth doctrine in Long Island Care at Home, Ltd. v. Coke (2007).73 Long 
Island Care involved a worker’s suit against her former employer for allegedly failing 
to pay wages required by the Fair Labor Standards Act. The FLSA’s implementing 
regulations excluded certain domestic workers, including workers employed by 
third-party agencies rather than the households they serve, from FLSA wage 
protections. As relevant here, Coke argued that the regulations were deficient 
because the agency’s proposal, which would have covered third-party employees, 

 
69 53 Fed. Reg. 8859 (Mar. 15, 1988).  
70 64 Fed. Reg. 43255 (Aug. 4, 1999).  
71 61 Fed. Reg. 4729 (Feb. 5, 1996).  
72 The Department of Transportation has provided a resource outlining some particular applications of 
the logical outgrowth doctrine, as well as a non-exhaustive list of factors litigants might consider. See 
DOT,  Logical Outgrowth Memorandum, https://www.transportation.gov/regulations/logical-
outgrowth-under-administrative-procedures (last updated Sep. 1, 2026).  
73 551 U.S. 158.  

https://www.transportation.gov/regulations/logical-outgrowth-under-administrative-procedures
https://www.transportation.gov/regulations/logical-outgrowth-under-administrative-procedures
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failed to provide adequate notice that it was considering excluding workers like her 
from FLSA protections. 

In analyzing Coke’s claim, the Court noted that the circuit courts had interpreted the 
APA’s notice requirement to mean that “the final rule the agency adopts must be a 
logical outgrowth of the rule proposed.”74 While the Court did not explicitly articulate 
a logical outgrowth test, the Court suggested that the test corresponds to the APA’s 
general requirement of “fair notice.”75 Applying that standard, the Court concluded 
that the agency’s proposal provided adequate notice because it was “reasonably 
foreseeable” that the agency would, in the final rule, determine to exclude workers 
like Coke.76  The Supreme Court has repeatedly acknowledged the logical outgrowth 
test, including as recently as 2025, but has not explicitly adopted or applied it since 
Long Island Care.77 

In assessing logical outgrowth claims, the courts of appeals apply broadly similar 
standards. For example, the D.C. Circuit has explained that “a final rule is a ‘logical 
outgrowth’ of a proposed rule only if interested parties should have anticipated that 
the change was possible, and thus reasonably should have filed their comments on 
the subject during the notice-and-comment period.”78 Similarly, the First Circuit has 
reasoned that the “essential inquiry is whether the commenters have had a fair 
opportunity to present their views on the contents of the final plan,” even if there are 
substantial changes to the proposed rule.79 Put simply, an agency can substantially 

 
74 Id. at 174 (citing Nat’l Black Media Coal. v. F.C.C., 791 F.2d 1016, 1022 (2d Cir. 1986); United 
Steelworkers of Am., AFL-CIO-CLC v. Marshall, 647 F.2d 1189, 1221 (D.C. Cir. 1980); S. Terminal Corp. v. 
E.P.A., 504 F.2d 646, 659 (1st Cir. 1974)). 
75 Id.  
76 Id. The Court also noted that even in the proposed rule, the agency implied that FLSA does not cover 
the class of workers at issue in the case but instead would have allowed coverage to continue 
consistent with coverage before the 1974 amendments to FLSA. Id.  
77 See, e.g., Food & Drug Admin. v. Wages & White Lion Invs., L.L.C., 604 U.S. 542, 581 (2025); Ohio v. Env’t 
Prot. Agency, 603 U.S. 279, 298 (2024); cf. Azar v. Allina Health Servs., 587 U.S. 566, 583 (2019). 
78 Int’l Union, United Mine Workers of Am. v. Mine Safety & Health Admin., 407 F.3d 1250, 1259 (D.C. Cir. 
2005) (internal quotation marks omitted). 
79 BASF Wyandotte Corp. v. Costle, 598 F.2d 637, 642 (1st Cir. 1979). The Fourth Circuit has adopted 
the First Circuit’s test, holding that “notice is adequate if the changes in the original plan ‘are in 
character with the original scheme,’” and the final rule is a “logical outgrowth” of the notice and 
comments already given. Chocolate Mfrs. Ass’n of U.S. v. Block, 755 F.2d 1098, 1105 (4th Cir. 1985) 
(citing BASF Wyandotte Corp., 498 F.2d at 642). The Ninth and Second Circuits have applied similar 
tests, considering “whether a complaining party should have anticipated that a particular requirement 
might be imposed.” Env’t Def. Ctr., Inc. v. EPA, 344 F.3d 832, 851 (9th Cir. 2003); see also Nat’l Black 
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change its policy position—and might reasonably do so in response to persuasive 
comments—so long as commenters could have anticipated such a change from the 
proposed rule. 

The clearest violations occur where the NPRM provides “no indication” that an 
agency is “contemplating a potential change,”80 or where the agency “completely 
change[s] its position.”81 “Whatever a ‘logical outgrowth’ of this proposal may include, 
it certainly does not include the Agency’s decision to repudiate its proposed 
interpretation and adopt its inverse.”82 Similarly, “[t]he ‘logical outgrowth’ doctrine 
does not extend to a final rule that is a brand new rule, since ‘[s]omething is not a 
logical outgrowth of nothing.’”83 Nor is it sufficient to “merely inform[] the public, in 
a generic sense, of the broad subjects and issues the Final Rule would address.”84  

Harder cases arise where a final rule adjusts the proposal within its general bounds, 
forcing the court to consider how “distant”85 or “alike”86 the final is to the proposal. 
Courts have typically upheld an agency’s decision not to adopt some aspect of a 
proposed rule. In announcing a proposal, an agency “invite[s] comments on both the 
pros and cons of that [proposal]. It thus effectively serve[s] notice that, if persuaded 
that the latter outweighed the former, the [proposal] m[ay] not survive.”87 

 
Media Coal., 791 F.2d at 1022 (explaining that notice is adequate if it would “fairly apprise interested 
persons of the subjects and issues [of the rulemaking]” (internal quotations omitted)).  
80 Mid Continent Nail Corp. v. United States, 846 F.3d 1364, 1376 (Fed. Cir. 2017); see also, e.g., Marsh v. 
J. Alexander’s LLC, 905 F.3d 610, 639 (9th Cir. 2018) (“the proposed regulation never hinted at the idea 
of dual jobs”). 
81 CSX Transp., Inc. v. Surface Transp. Bd., 584 F.3d 1076, 1081 (D.C. Cir. 2009). 
82 Env’t Integrity Project v. E.P.A., 425 F.3d 992, 998 (D.C. Cir. 2005). 
83 Int’l Union, 407 F.3d at 1259 (quoting Kooritzky v. Reich, 17 F.3d 1509, 1513 (D.C. Cir. 1994)). 
84 Mock v. Garland, 75 F.4th 563, 584 (5th Cir. 2023) (“[C]ommentators reading the Proposed Rule's 
language could not have reasonably foreseen that the Final Rule would replace the Worksheet 
entirely with a more subjective six-factor test.”). 
85 Int’l Union, 407 F.3d at 1259. 
86 Mock, 75 F.4th at 584. 
87 Ne. Md. Waste Disposal Auth. v. E.P.A., 358 F.3d 936, 952 (D.C. Cir. 2004); see also Long Island Care 
at Home, 551 U.S. at 175 (“Since the proposed rule was simply a proposal, its presence meant that the 
Department was considering the matter; after that consideration the Department might choose to 
adopt the proposal or to withdraw it.”).  
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Accordingly, “simple retreat to the status quo ante can properly be viewed as a 
‘logical outgrowth’ of the proposed rule.”88  

An agency might try to protect itself by “expressly ask[ing] for comments on a 
particular issue or otherwise ma[king] clear that the agency [is] contemplating a 
particular change.”89 Even if an NPRM proposes one approach, a final rule adopting 
a different approach will likely be deemed a logical outgrowth if the NPRM sought 
comment on that other approach.90 But there are limits to this strategy; courts have 
rejected attempts by agencies to finalize proposals mentioned only in passing in a 
proposed rule. “A contrary rule would allow an agency to reject innumerable 
alternatives in its Notice of Proposed Rulemaking only to justify any final rule it might 
be able to devise by whimsically picking and choosing within the four corners of a 
lengthy ‘notice.’”91 

Even where the agency did not ask for comments on a particular issue, courts have 
sometimes—though inconsistently—credited comments regarding a particular 
approach as an indication that an NPRM provided sufficient notice of the approach. 
As noted, the logical outgrowth test tries to assess whether “interested parties 
should have anticipated” a rule, and the fact that parties commented might suggest 
that they did.92 In one case, for example, the D.C. Circuit concluded that “we know 
that affected parties anticipated the final rule because they expressly requested a 

 
88 Am. Iron & Steel Inst. v. EPA, 886 F.2d 390, 400 (D.C. Cir. 1989); see also Envtl. Integrity Project, 425 
F.3d at 997 (“there is nothing objectionable in the Agency’s refusal to adopt its proposed 
amendments”).  
89 CSX Transp., 584 F.3d at 1081. 
90 See, e.g., United States Telecom Ass’n v. Fed. Commc’ns Comm’n, 825 F.3d 674, 700 (D.C. Cir. 2016) 
(finding rule that relied on authority under Title II of the Communications Act of 1934 was a logical 
outgrowth where proposed rule indicated agency would rely on a different authority but sought 
comment on whether it should rely on Title II); Manufactured Hous. Inst. v. Envtl. Prot. Agency, 467 F.3d 
391, 399-400 (4th Cir. 2006) (concluding that “the final policy was a logical outgrowth of the proposed 
one, at least in part because the proposal asked for comments on the very distinction petitioners now 
challenge”); Zen Magnets, LLC v. Consumer Prod. Safety Comm’n, 841 F.3d 1141, 1154 (10th Cir. 2016) 
(concluding that final rule was a logical outgrowth where NPRM stated it would regulate magnet sets 
“intended or marketed” in a certain way and sought comment on the rule’s scope, and final rule 
regulated magnet sets “intended, marketed, or commonly used” in that way). 
91 Env’t Integrity Project, 425 F.3d at 998; see also Mock, 75 F.4th at 584 (“Instead, an ‘[a]gency notice 
must describe the range of alternatives being considered with reasonable specificity.’” (quoting Small 
Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d at 549)). 
92 CSX Transp., Inc., 584 F.3d at 1079-80. 
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[certain] process” that appeared in the final rule “and commented on its contours.”93  
At the same time, courts have cautioned that it is the responsibility of the agency 
“itself [to] provide notice of a regulatory proposal” and that it, accordingly, “cannot 
bootstrap notice from a comment.”94 Thus, in some cases, courts deem “comments 
addressing the final rule [to be] of little significance.”95 In particular, courts have 
found that comments from “sophisticated observers” who may anticipate issues not 
explicitly raised in the NPRM may not be dispositive if notice was not given to “all 
interested parties.”96  

Although logical outgrowth claims have succeeded in the courts of appeals, litigants 
might note that the Supreme Court’s relative silence on the doctrine, coupled with 
academic criticism, could leave the doctrine vulnerable. One scholar has contended 
that, while courts have traced the logical outgrowth doctrine to § 553(b)(3)’s notice 
requirement, a strict textualist reading “does not suggest that final rules may not 
differ in important ways from proposed rules.”97 This view draws on Vermont Yankee, 
where the Court held that the APA sets the “maximum procedural requirements 
which Congress was willing to have courts impose upon agencies”—leaving 

 
93 Clean Air Council v. Pruitt, 862 F.3d 1, 12 (D.C. Cir. 2017); see also, e.g., Util. Solid Waste Activities Grp. 
v. Envtl. Prot. Agency, 901 F.3d 414, 443 n.14 (D.C. Cir. 2018) (“[T]he sheer volume of Industry 
Petitioners’ comments on this very provision confirms that notice was adequate.”); Mkt. Synergy Grp., 
Inc. v. United States Dep’t of Labor, 885 F.3d 676, 682-83 (10th Cir. 2018) (explaining that “while 
[plaintiff] may not have anticipated the final rule, other commenters” did and that, “[w]hile comments 
in and of themselves do not resolve the notice issue, they do suggest that various parties anticipated 
that the final rule might include” a particular provision); Am. Trucking Associations, Inc. v. Fed. Motor 
Carrier Safety Admin., 724 F.3d 243, 253 (D.C. Cir. 2013) (“[t]hat several interested parties expressly 
recognized this possibility only confirms” that the NPRM provided notice of an issue); Miami-Dade Cty. 
v. EPA, 529 F.3d 1049, 1059 (11th Cir. 2008) (“although they may not provide the only basis upon which 
an agency claims to have satisfied the notice requirement, comments may be adduced as evidence of 
the adequacy of notice”); Empire Health Found. for Valley Hosp. Med. Ctr. v. Azar, 958 F.3d 873, 883 
(9th Cir. 2020); Nat’l Mining Ass’n v. Mine Safety & Health Admin., 512 F.3d 696, 699 (D.C. Cir. 2008) 
(“While we often apply the doctrine simply by comparing the final rule to the one proposed, we have 
also taken into account the comments, statements and proposals made during the notice-and-
comment period.”). 
94 Fertilizer Inst. v. EPA, 935 F.2d 1303, 1312 (D.C. Cir. 1991) (citation omitted). 
95 Ass’n of Private Sector Colleges & Universities v. Duncan, 681 F.3d 427, 462 (D.C. Cir. 2012) (internal 
quotation marks omitted); see CSX Transp., 584 F.3d at 1082 (concluding that, while “in retrospect we 
might be able to discern the Board’s reasoning” looking, in part, to comments, because “notice must 
come from the NPRM . . . the final rule [did not] qualif[y] as a logical outgrowth of the NPRM”). 
96 Council Tree Commc’ns, Inc. v. F.C.C., 619 F.3d 235, 256 (3d Cir. 2010) (internal quotations omitted).  
97 Evan Bernick, Envisioning Administrative Procedure Act Originalism, 70 Admin. L. Rev. 807, 854–55 
(2018) (citing Logansport Broad. Corp. v. United States, 210 F.2d 24, 28 (D.C. Cir. 1954)). 
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circumstances where a court can overturn agency action for failure to comply with 
procedures beyond the contours of the APA, “if they exist, . . . extremely rare.”98 
However, we are not aware of any cases that have explicitly rejected the logical 
outgrowth doctrine as of this writing. 

 

IV. MEANINGFUL OPPORTUNITY TO 
COMMENT 

There are a variety of other challenges to the particulars of the comment process 
that litigants might assert, including challenges to the length of the comment period, 
restrictions upon the substance of the comments, and the staleness of an existing 
comment record. 

A. Length of Comment Period 
While the APA does not require that comment periods last a particular number of 
days, it does require that interested parties be given “an opportunity to participate in 
the rule making through submission of written data, views, or arguments[.]”99 As 
mentioned above, courts have described this requirement as providing the public 
with a “meaningful” opportunity to comment.100  

The D.C. Circuit has said that “when substantial rule changes are proposed a 30-day 
comment period is generally the shortest time period sufficient for interested 
persons to meaningfully review a proposed rule and provide informed comment.”101 
Courts have found that in some circumstances “periods around 30 days—and even, 

 
98 435 U.S. at 524. 
99 5 U.S.C. § 553(c). 
100 See, e.g. Idaho Farm Bureau Fed’n v. Babbitt, 58 F.3d 1392, 1404 (9th Cir. 1995); Prometheus Radio 
Project, 652 F.3d 431, 450 (3d Cir. 2011); Rural Cellular Ass’n v. FCC, 588 F.3d 1095, 1101 (D.C. Cir. 2009); 
United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240, 252 (2d Cir. 1977). 
101 Nat'l Lifeline Ass’n v. F.C.C., 921 F.3d 1102, 1117 (D.C. Cir. 2019) (emphasis added). 
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on occasion, longer than 30 days”—are “insufficient.”102 Whether a comment period 
is long enough is a fact-intensive inquiry, and courts have considered the proposed 
rule’s complexity, whether commenters were in fact able to submit substantive 
comments, and the agency’s past rulemaking procedures, among other factors.103 

However, factors outside of the agency’s control, like a statutory requirement to 
publish a rule within a limited timeframe or resource constraints, can justify an 
agency’s decision to set a shorter comment period than usual.104 Moreover, because 
the APA does not impose specific comment-period requirements, courts have 
sometimes treated the length of the comment period as a discretionary decision, at 
times using the APA’s arbitrary-and-capricious standard.105 

Litigants have also relied on guidance from executive orders and Administrative 
Conference (ACUS) recommendations. Executive Order 12866, while not judicially 
enforceable, suggests that “each agency should afford the public a meaningful 
opportunity to comment on any proposed regulation, which in most cases should 
include a comment period of not less than 60 days.”106 And, while there is “scarcely 
anything talismanic”107 about a particular length of time, the ACUS has opined that 
the shortest time period should be 30 days, and 60 days for “significant regulatory 
actions.”108 Parties should generally ask for a comment extension if one would be 
helpful in considering the proposal or if they intend to litigate the issue.109 

 
102 Chamber of Com. of United States v. Sec. & Exch. Comm'n, 670 F. Supp. 3d 537, 552 (M.D. Tenn. 2023) 
(collecting cases), aff'd, 115 F.4th 740 (6th Cir. 2024).  
103 See, e.g., California v. Dep’t of the Interior, 381 F. Supp. 3d 1153, 1177 (N.D. Cal. 2019) (finding that the 
agency failed to provide a meaningful comment period (only 30 days) for a repeal of a rule which, 
when issued, had a 120-day comment period); Prometheus Radio Project, 652 F.3d at 453 (finding that 
a 28-day comment period was insufficient because it was shorter than FCC’s usual comment periods 
and the rule was of “great public concern”); N.C. Growers’ Ass’n v. United Farm Workers, 702 F.3d 755, 
770 (4th Cir. 2012) (finding that DOL’s 10-day comment period was insufficient because it was 
“exceedingly short”).  
104 See Petry v. Block, 737 F.2d 1193, 1201–02 (D.C. Cir. 1984). 
105 See, e.g., California, 381 F. Supp. 3rd at 1171 (finding that the agency “ignored important aspects of 
the problem” by not providing a meaningful opportunity for comment rendering the rule arbitrary and 
capricious); N.C. Growers’, 702 F.3d at 770 (finding that the agency “ignored important aspects of the 
problem” in part because of the short comment period).  
106 E.O. 12866 § 6(a), 58 Fed. Reg. 51735. 
107 Petry, 737 F.2d at 1202.  
108 See ACUS Rec. 2011-2, https://www.acus.gov/document/rulemaking-comments.  
109 For examples of GFI comments raising this issue, see GFI, Comment on “Patient Protection and 
Affordable Care Act, HHS Notice of Benefit and Payment Parameters for 2027; and Basic Health 

https://www.acus.gov/document/rulemaking-comments
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B. Restrictions on the Content of Comments 
Courts have also invalidated final rules because the agency refused to consider 
certain comments related to the substance of the proposed rule. In North Carolina 
Growers’ Association v. United Farm Workers, for example, the Fourth Circuit 
concluded that the Department of Labor failed to meet the APA’s notice-and-
comment requirements when it suspended regulations affecting temporary 
agricultural workers, reinstating a prior set of regulations.110 In its NPRM, the agency 
stated that it would only consider “comments concerning the suspension action 
itself, and not regarding the merits of either set of regulations.”111 Because the 
content restriction was “so severe in scope,” the court found, the opportunity for 
comment could not be said to have been “a meaningful opportunity.”112  

Similarly, a district court found a “de facto” content restriction when an agency 
“deferr[ed] consideration of substantive comments” on the rescission of a rule.113 
Instead, the agency directed comments to a separate proposed rule which sought 
comment on whether the agency should amend the prior rule (if retained) or if new 
rulemaking would be warranted.114 Although the agency had reasoned that the 
regulations were difficult to comply with and should therefore be rescinded, it still 
needed to consider and respond to comments on the merits of the rescission.115 

 
Program” (Mar. 12, 2026), https://governingforimpact.org/wp-content/uploads/2026/03/GFI-2027-
NBPP-Comment-Final-3_12_26.pdf; GFI, Comment on “Rescission of Affirmative Fair Housing 
Marketing Regulations” (July 2, 2025), https://governingforimpact.org/wp-
content/uploads/2025/07/GFI-Comment-HUD-AFHM-PR-7.2.25.pdf. Although raising the issue is 
safest, litigants may not need to have done so themselves if another commenter has preserved the 
issue. See generally GFI, Issue Exhaustion in Notice-and-Comment Rulemaking (June 2026), 
https://governingforimpact.org/wp-content/uploads/2026/06/Exhaustion-Primer-Templated.pdf. 
110 N. Carolina Growers' Ass'n, Inc., 702 F.3d at 770. 
111 Id. at 761. 
112 Id. at 770 (quoting Prometheus Radio Project, 652 F.3d at 450). 
113 California, 381 F. Supp. 3d at 1175. 
114 Id.  
115 Id.  

https://governingforimpact.org/wp-content/uploads/2026/03/GFI-2027-NBPP-Comment-Final-3_12_26.pdf
https://governingforimpact.org/wp-content/uploads/2026/03/GFI-2027-NBPP-Comment-Final-3_12_26.pdf
https://governingforimpact.org/wp-content/uploads/2025/07/GFI-Comment-HUD-AFHM-PR-7.2.25.pdf
https://governingforimpact.org/wp-content/uploads/2025/07/GFI-Comment-HUD-AFHM-PR-7.2.25.pdf
https://governingforimpact.org/wp-content/uploads/2026/06/Exhaustion-Primer-Templated.pdf
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C. Stale Comment Records 
The APA sets no deadline for finalizing a proposed rule, but a comment record does 
not last forever: “the life of such a record is not infinite.”116 In seeking to finalize a rule 
on a “stale” record, agencies must generally demonstrate that there is no “new 
information relevant to the agency’s decisionmaking [which] c[ame] to light after the 
original notice and comment proceedings.”117 There is no per se rule for how stale is 
too stale; indeed, the Third Circuit has held that a four-year-old comment record is 
sufficient to finalize a rule even where the agency treated its proposal as withdrawn, 
because the withdrawal did not have a “separate legal significance under the APA” 
and merely expressed the agency’s intent.118 But some of the Trump administration’s 
recent maneuvers, including the finalization of an interim final rule from 2003, may 
strain the bounds of reasonableness.119 

Sometimes, an agency will seek to fix a defect and reissue a previously vacated rule 
without going through an additional round of notice and comment. However, in Action 
on Smoking & Health, the D.C. Circuit held that while not every vacated or remanded 
rule must go through another notice-and-comment process, agencies cannot rely on 
the vacated rule’s comment record to support a “new” rule that adopts the same 
policy as the “old” rule.120 “If one rulemaking proceeding has culminated and another 
has begun, then new notice and comment procedures are required.”121 If the agency 
does not want to “start from scratch,” it must typically invoke an exception to notice 
and comment, like the good cause exception.122 

 
116 Action on Smoking & Health v. Civil Aeronautics Bd., 713 F.2d 795, 800 (D.C. Cir. 1983); see also 
Memorandum on Reopening the Dodd-Frank Act Section 956 Incentive Compensation Rule Online 
Publications 77 (2023),  https://larc.cardozo.yu.edu/faculty-online-pubs/77.  
117 Mobil Oil Corp. v. E.P.A., 35 F.3d 579, 584–85 (D.C. Cir. 1994) (“If the original record is still fresh, a 
new round of notice and comment might be unnecessary. Such a finding, however, must be made by 
the agency and supported in the record; it is not self-evident.”). 
118 Sanofi Aventis v. HHS, 58 F.4th 696 (3d Cir. 2023); see also Am. Min. Cong. v. EPA, 907 F.2d 1179, 1191 
(D.C. Cir. 1990) (holding that agency could use comment periods from 1980 and 1985 to finalize 1988 
rule). 
119 See Implementing the Safe Explosives Act, 91 Fed. Reg. 61074 (Sept. 25, 2026). 
120 713 F.2d at 800.  
121 Id. 
122 Id. 

https://larc.cardozo.yu.edu/faculty-online-pubs/77
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V. HARMLESS ERROR 
We close with thoughts on the “harmless error” doctrine, which arises with some 
regularity in cases involving deficiencies in the notice-and-comment process. Under 
the APA, courts can review and set aside agency action but must also take “due 
account…of the rule of prejudicial error”123—a term that the APA does not define. The 
Supreme Court has held that the APA’s prejudicial error rule is akin to the harmless 
error rule applied by courts in civil cases.124 In that context, the harmless error rule 
directs courts to “disregard all errors and defects that do not affect any party’s 
substantial rights.”125 

Generally, litigants challenging agency action bear the burden of proving that an 
agency’s procedural defect resulted in prejudice.126 However, the D.C. Circuit has “not 
required a particularly robust showing of prejudice in notice-and-comment cases,”127 
holding, in particular, that “an utter failure to comply with notice and comment 
cannot be considered harmless if there is any uncertainty at all as to the effect of 
that failure.”128 In less clear-cut cases, courts have held that plaintiffs meet their 
burden when they can show there is a “possibility that the error would have resulted 
in some change” in the agency’s final decision.”129 While a finding of actual prejudice 
is not required under the harmless error rule, a litigant must make “a colorable claim 
that it would have more thoroughly presented its argument” absent the procedural 
defect.130 Still, other circuits apply an even less stringent standard for challengers. 
For example, the Fifth Circuit found that the harmless error doctrine only applies 

 
123 5 U.S.C. § 706.  
124 Shinseki v. Sanders, 556 U.S. 396, 406 (2009); National Assn. of Home Builders v. Defenders of 
Wildlife, 551 U.S. 644, 659–60 (2007). 
125 Fed. R. Civ. P. 61; accord 28 U.S.C. § 2111. 
126 Shinseki, 556 U.S. at 409.  
127 Chamber of Commerce of U.S., 443 F.3d at 904.  
128 Sugar Cane Growers Co-op. Of Fla. v. Veneman, 289 F.3d 89, 96 (D.C. Cir. 2002).  
129 Small Refiner Lead Phase-Down Task Force, 705 F.2d at 52.  
130 Sprint Corp. v. F.C.C., 315 F.3d 369, 377 (D.C. Cir. 2003). 
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“when a mistake of the administrative body is one that clearly had no bearing on the 
procedure used or the substance of the decision reached.”131 

In contrast, courts have held that “technical errors in the process” were harmless 
where they did not prevent “the exchange of views, information, and criticism 
between interested persons and the agency.”132 Litigants considering challenging 
agency action because notice requirements were not followed at the proposed rule 
stage might therefore distinguish between “technical errors” and those that deprived 
the public of an opportunity to comment on the agency’s policy or reasoning. Such 
procedural errors, if they create prejudice, usually compel a reviewing court to 
vacate the challenged agency action.133 

 

VI. CONCLUSION 
The APA requires agencies to provide sufficient notice in NPRMs and to facilitate 
meaningful public comment. These requirements are not toothless, and courts have 
invalidated agency rules promulgated through defective processes. Litigants might 
therefore seek to invoke these doctrines to challenge the Trump administration’s 
attempts to speed-run deregulation. But litigants might also take care to 
demonstrate why these claims involve more than procedural nitpicking—instead, the 
defects they target cut to the core of the APA’s public-participation goals. 

 

 

The information in this document is provided for informational purposes only and does not 
contain legal advice, legal opinions, or any other form of advice regarding any specific facts or 
circumstances and does not create or constitute an attorney-client relationship. You should 
contact an attorney to obtain advice with respect to any particular legal matter and should not act 
upon any such information without seeking qualified legal counsel on your specific needs. 

 
131 U.S. Steel Corp. v. EPA, 595 F.2d 207, 215 (5th Cir. 1979) (quoting Braniff Airways v. CAB, 379 F.2d 
453 (D.C. Cir. 1967).  
132 See, e.g., United States v. Reynolds, 710 F.3d 498, 518 (3d Cir. 2013). 
133 5 U.S.C. § 706(2). 


