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KEY TAKEAWAYS

The next administration will inherit a civil service that the Trump administration
has depleted. It will therefore need to deploy existing executive-branch authorities
to rehire quickly and at scale.

e The executive branch may hire employees into the competitive service
without following all of the competitive hiring requirements (e.g., direct hire
or reinstatement authority), or to hire employees into the excepted service.

e The President also has authority to create new hiring schedules or revise
existing ones, although the scope of the President’s authority to do so is
subject to ongoing litigation concerning the Trump administration’s actions.

Introduction

The Trump administration has taken drastic action against the civil service. Among many
other things, it has executed large-scale reductions in force,® dismissed thousands of
probationary employees,? fired numerous career civil servants as political retribution,*
sought to eliminate many civil servants’ job protections both by reinterpreting the civil
service statutes and taking an expansive view of the President’s inherent authority over the
federal workforce, strong-armed employees into early retirement,® and de facto eliminated
agencies.® It has also taken direct political control of two agencies—the Office of Special
Counsel and the Merit Systems Protection Board’—that Congress intended to be independent
watchdogs of the merit system.

! See Annette Choi, Tracking Trump’s Overhaul of the Federal Workforce, CNN (July 14, 2025).

2 See Tami Luhby et al., Thousands of Probationary Employees Fired as Trump Administration Directs Agencies to Carry Out
Widespread Layoffs, CNN (Feb. 14, 2025).

% See Eric Tucker & Alanna Durkin Richer, How the Trump Administration Erased Centuries of Justice Department
Experience, PBS News (Jan. 16, 2026).

4 See Drew Friedman, Trump Administration Advances Plan to Strip Job Protections from Career Federal Employees, Fed.
News Network (Feb. 6, 2026); Eric Katz, Trump Admin. Tells Judge It Can Fire at Least Some Career Feds at Any Time for
Any Reason, Gov't Exec. (July 17, 2025).

% See Andrea Hsu, Federal Workers Who Took Trump’s Buyout Are Getting Final Paychecks and an Uncertain Future, NPR
(Sept. 30, 2025).

6 See, e.g., Ari Daniel, Farewell to USAID: Reflections on the Agency that President Trump Dismantled, NPR (July 1, 2025).

7 See Nick Bednar, The Merit Systems Protection Board’s Independence Is Dead, Lawfare (Jan. 20, 2026); Andrea Hsu &
Carrie Johnson, Beyond “Draining the Swamp”: How Trump Is Knocking Down Checks on Presidential Power, NPR (Sept.
17, 2025).



https://www.cnn.com/politics/tracking-federal-workforce-firings-dg
https://www.cnn.com/2025/02/14/politics/probationary-federal-employees-agencies-firings-doge/index.html
https://www.cnn.com/2025/02/14/politics/probationary-federal-employees-agencies-firings-doge/index.html
https://www.pbs.org/newshour/nation/how-the-trump-administration-erased-centuries-of-justice-department-experience
https://www.pbs.org/newshour/nation/how-the-trump-administration-erased-centuries-of-justice-department-experience
https://federalnewsnetwork.com/workforce/2026/02/trump-administration-advances-plan-to-strip-job-protections-from-career-federal-employees/
https://www.govexec.com/management/2025/07/trump-admin-tells-judge-it-can-fire-least-some-career-feds-any-time-any-reason/406797/
https://www.govexec.com/management/2025/07/trump-admin-tells-judge-it-can-fire-least-some-career-feds-any-time-any-reason/406797/
https://www.npr.org/2025/09/30/nx-s1-5545715/federal-employees-fork-deferred-resignation-trump
https://www.npr.org/sections/goats-and-soda/2025/07/01/g-s1-75222/usaid-trump-humanitarian-rubio-musk
https://www.lawfaremedia.org/article/the-merit-systems-protection-board-s-independence-is-dead
https://www.npr.org/2025/09/17/nx-s1-5475191/trump-executive-power-supreme-court-whistleblower
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The next pro-democracy administration, given the policy challenges it will face and this
erosion of state capacity, will need to rebuild. Whatever goals, values, or policies rebuilding
entails, it is likely that many civil servants will need to be hired quickly. That hiring surge
will require coordinated action across the government. The Executive Office of the
President, the Office of Personnel Management, and agencies will need to collaborate to
design fast and effective hiring processes. This legal primer is intended for policy and legal
planners preparing to reconstruct government—both now, on the outside, and in the future,
in a transition or administration.

This primer identifies high-leverage hiring authorities that an administration might use to
staff up quickly and at scale even in the absence of new legislation, discusses the President’s
existing statutory power to create new hiring authorities, and suggests initial strategic
considerations for how a pro-democracy administration could use these authorities.

At the outset, we note what this primer does not do. It does not suggest best practices or
process designs that would make hiring under these authorities effective. We leave that to
human capital experts.® The primer also does not detail agency-specific hiring authorities,
though further research may be warranted on what tools are available to restaff high-priority
agencies. Nor does it provide a comprehensive overview of every government hiring
authority. It also leaves for another day other important topics relevant to the future
composition of the civil service: compensation and firing. In particular, key questions about
an administration’s statutory and constitutional authority to fire civil servants are currently
being litigated and therefore open. Perhaps most importantly, this primer does not address
broader issues of how the government generally or the civil service regime should be
reformed or reimagined. Instead, it proceeds from two premises. First, that whatever the
new administration’s priorities, a hiring surge will be required. And second, at minimum at
the start of that administration—before any legislative change can be enacted or
implemented—the administration will need to use existing legal authorities to execute that
surge. To be clear, nothing in this primer should be read to suggest that comprehensive civil
service reform legislation should not be pursued.

One final point. Congress has mandated that federal personnel management must be
implemented consistent with merit system principles, a set of nine principles designed to
ensure that the civil service system is fair, equitable, effective, and has the highest integrity.
These principles include, among others, that the federal government should draw its
employees from “all segments” of our society and that there should be fair and open
competition for federal jobs.® The Trump administration’s actions have been objectionable
in part because it has disregarded merit system principles. The next administration should

8 One treatment along these lines is Partnership for Public Service & Democracy Fund, Rapid Reinforcements:
Strategies for a Federal Hiring Surge (Oct. 2020).

95U.S.C. § 2301(b)(1).



https://ourpublicservice.org/wp-content/uploads/2020/10/Rapid_Reinforcements_2.pdf
https://ourpublicservice.org/wp-content/uploads/2020/10/Rapid_Reinforcements_2.pdf
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not make the same mistake. While there will be a need to hire quickly and efficiently, we
recognize that this strategy, if not implemented carefully, might stand in tension with those
principles. While this primer focuses on available legal authorities and leaves policy
questions concerning their use to others, we do feel it critical that available authorities be
employed in ways that both foster the merit system principles and enable the federal
government to quickly bring on the personnel capacity needed to better serve the American
people.

The Mechanics of Federal Hiring

The federal civil service is structured by a body of government-wide and agency-specific
statutes, regulations, policies, and practices that is not always coherent or logical. That
complication extends to hiring. Those in the so-called “competitive service”’—the bulk of
federal employees—are hired subject to “open, competitive examinations . . . which are
practical in character and as far as possible relate to matters that fairly test the relative
capacity and fitness of the applicants.”®

The particulars of competitive hiring might vary as between agencies,* but it is generally
seen as an intensive and lengthy process.’? OPM delegates authority to carry out the
competitive hiring process to individual agencies.”* The entity within the agency that
conducts the competitive hiring process is called a “delegated examining unit” (DEU), which
is typically the HR office at an agency (or subcomponent).** A competitive hiring process
might involve the following steps. The HR office and the relevant hiring manager
collaborate to identify a job vacancy and determine the qualifications for the position.** The
agency then posts the job and receives applications.’* Using questionnaires, tests,

10 14, § 3304(b)(1).

1 See Taylor N. Riccard & Barbara L. Schwemle, Cong. Rsch. Serv., Federal Hiring Process for Positions in the
Competitive Civil Service: Overview and Recent Reforms 5, R48750 (Dec. 5, 2025).

2 For an exhaustive description of competitive hiring, see Off. of Pers. Mgmt., Delegated Examining Operations
Handbook: A Guide for Federal Agency Examining Officers (June 2019).
B1d. ati.

1414d.

5 Id. at 2-1. The hiring manager is the agency official “trying to fill” a particular position, typically someone in the
supervisory chain with respect to the position being filled. See id.; see also P’ship for Pub. Serv., What's My Role: A

Step-by-Step Hiring Guide for Federal Managers (Oct. 2010).

6 The Trump administration has made several changes to the competitive hiring process. In its so-called Merit Hiring
Plan, it has required that all applications for jobs graded at GS-5 and above contain four essay questions, one of which
asks applicants how they would “help advance the President’s Executive Orders and policy priorities” and instructs
them to “[i]dentify one or two relevant Executive Orders or policy initiatives that are significant to you.” See Memo.

from Vince Healey, Ass't to the Pres. for Domestic Policy & Charles Ezell, Acting Dir., Off. of Pers. Mgmt., to Heads
and Acting Heads of Dep'ts and Agencies 10 (May 29, 2025).



https://www.congress.gov/crs-product/R48750#:~:text=Candidates%22).27-,Federal%20agencies%20are%20required%20to%20comply%20with%20government%2Dwide%20hiring%20policies%20set%20by%20OPM%2C%20such%20as%20eligibility%20requirements%20and%20public%20vacancy%20announcement%20requirements%2C%20but%20they%20often%20also%20have%20discretion%20to%20implement%20their%20own%20hiring%20practices.,-For%20example%2C%20many
https://www.congress.gov/crs-product/R48750#:~:text=Candidates%22).27-,Federal%20agencies%20are%20required%20to%20comply%20with%20government%2Dwide%20hiring%20policies%20set%20by%20OPM%2C%20such%20as%20eligibility%20requirements%20and%20public%20vacancy%20announcement%20requirements%2C%20but%20they%20often%20also%20have%20discretion%20to%20implement%20their%20own%20hiring%20practices.,-For%20example%2C%20many
https://www.opm.gov/policy-data-oversight/hiring-information/competitive-hiring/deo_handbook.pdf
https://www.opm.gov/policy-data-oversight/hiring-information/competitive-hiring/deo_handbook.pdf
https://ourpublicservice.org/wp-content/uploads/2010/10/e41286aae2db1676a7d4f3d81e36a74a-1414074547.pdf
https://ourpublicservice.org/wp-content/uploads/2010/10/e41286aae2db1676a7d4f3d81e36a74a-1414074547.pdf
https://www.opm.gov/chcoc/latest-memos/merit-hiring-plan.pdf
https://www.opm.gov/chcoc/latest-memos/merit-hiring-plan.pdf
https://www.opm.gov/chcoc/latest-memos/merit-hiring-plan.pdf
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interviews, work samples, or other evaluative tools (which, generally speaking, agency HR
professionals develop in collaboration with agency subject matter experts'’), HR determines
the qualifications of applicants who are eligible for the position.** HR then generally ranks
applicants according to their qualifications and applies “veterans’ preference,” which boosts
the applications of certain veterans.” The hiring manager then chooses among the best
qualified applicants.?

According to OPM, the average “time to hire” across all federal jobs in 2024 was 101 days,*
which according to one analysis is approximately three times the amount of time private
sector hiring takes.”? The Roosevelt Institute reported that “it sometimes took six months just
to make a job offer,” which led to “losing great candidates to other jobs.” For that reason,
an administration pursuing a hiring surge will likely wish to rely on authorities that do not
require some or all of the steps in the competitive examination process.

This primer therefore identifies two means by which a new administration could hire at
scale outside of the competitive hiring pathway: utilizing existing statutory authorities and
exercising the President’s authority to create or revise hiring schedules.*

Il. Existing Statutory Authorities

This Part identifies various statutory authorities that apply broadly across the federal
government. Numerous statutes grant exemptions from competitive hiring processes in
certain circumstances, for certain positions, or to certain extents. Moreover, over the
decades, several categories of positions have been removed from the competitive service

17 See generally Delegated Examining Operations Handbook, supra note 12, at 2-18-2-26. Agencies have discretion to
develop and use their own assessment tools, though they may seek permission and training from OPM to use OPM-
created written tests. See id. at 2-21-2-22.

18 1d. at 4-25.

% Id. at 1-5. The method by which applicants are ranked has changed over the years, and the Trump administration
has recently introduced what it calls the “rule of many,” which can give agencies more flexibility with respect to
competitive service rating, ranking, and selection. For more, see Drew Friedman, OPM Details Expectations for the
“Rule of Many” in Federal Hiring, Fed. News Network (Jan. 21, 2026).

20 This description is drawn from Riccard & Schwemle, supra note 11.

2 Off. of Pers. Mgmt., OPM Time to Hire Dashboard (last visited Sept. 24, 2026).
22 See NEOGOV, Time to Hire Report 2 (2020).

2 Hannah Garden-Monheit & Tresa Joseph, Roosevelt Inst., Building a More Effective, Responsive Government:
Lessons Learned from the Biden-Harris Administration 80 (Oct. 2025).

24 This primer does not address the question of how to speed the competitive hiring process. For more on recent
reforms to the competitive hiring process, see Riccard & Schwemle, supra note 11. Nor does it discuss efforts to
enhance the efficiency of the background investigation and suitability determination process so that, once individuals
are hired, they can be onboarded quickly.


https://federalnewsnetwork.com/hiring-retention/2026/01/opm-details-expectations-for-the-rule-of-many-in-federal-hiring/
https://federalnewsnetwork.com/hiring-retention/2026/01/opm-details-expectations-for-the-rule-of-many-in-federal-hiring/
https://www.opm.gov/data/data-products/time-to-hire-dashboard/
https://www.neogov.com/hubfs/NEOGOV-Time-to-Hire-Report.pdf
https://rooseveltinstitute.org/wp-content/uploads/2025/10/RI_Effective-Responsive-Government-Lessons-Biden-Harris_Report_102025_v3_final.pdf
https://rooseveltinstitute.org/wp-content/uploads/2025/10/RI_Effective-Responsive-Government-Lessons-Biden-Harris_Report_102025_v3_final.pdf
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(and thus are part of the “excepted service”). These positions may be hired without
competitive examination. Finally, special rules apply to the hiring of positions in the Senior
Executive Service.

A. Authorities for Hiring Without Full Competitive Process

To start, several statutes provide authority to hire individuals in the competitive service
without following all the competitive hiring requirements.

1. Direct Hire Authority

Under certain circumstances, agencies may hire qualified applicants into the competitive
service without first ranking them or applying veterans’ preference. Section 3304(b) of Title
5 provides that “[tlhe President may prescribe rules which shall provide, as nearly as
conditions of good administration warrant, for . . . authority for agencies to appoint, without
regard to” the ranking and veterans’ preference statutory provisions “candidates directly to
positions for which (A) public notice has been given; and (B) the Office of Personnel
Management has determined that there exists a severe shortage of candidates . . . or that
there is a critical hiring need.””

This is known as direct hire authority. When direct hire authority applies, an agency may
hire any candidate who meets the minimum qualification requirements for a particular
position.? OPM may issue direct hire authority for particular positions to agencies upon
request or on its own initiative.” OPM may also issue government-wide direct hire
authorities for particular positions or position types.? Direct hire authority is determined
with respect to “particular occupations, grades (or equivalent), and/or geographic
locations.”” In practice, direct hire authorities can sweep broadly. For instance, a current
direct hire authority applies to all “Nurse” and “Medical Officer” positions at “[a]ll grade
levels” and “all locations.”® OPM retains the power to extend, modify, or terminate direct

25 57.8.C. § 3304(b).

%6 Off. of Pers. Mgmt., Direct Hire Authority Fact Sheet (last visited Sept. 24, 2026); see 5 C.F.R. Part 338 (establishing
“general” qualification requirements). The agency determines which applicants are qualified according to the same
procedures used in the competitive hiring process. The qualification determination thus could be made by the
“appointing official,” Off. of Pers. Mgmt., Direct Hire Authority Fact Sheet, or the appropriate agency DEU, Delegated
Examining Operations Handbook, supra note 12, at 2-8.

275 C.F.R. §§ 337.201, 337.204(a), 337.205(a).

28 See Off. of Pers. Mgmt., Governmentwide Authority (last visited Sept. 24, 2026).
2 5 C.F.R. §§ 337.204(a), 337.205(a).

30 Governmentwide Authority, supra note 28.


https://www.opm.gov/policy-data-oversight/hiring-information/direct-hire-authority/#url=Fact-Sheet
https://www.opm.gov/policy-data-oversight/hiring-information/direct-hire-authority/#url=Fact-Sheet
https://www.opm.gov/policy-data-oversight/hiring-information/competitive-hiring/deo_handbook.pdf
https://www.opm.gov/policy-data-oversight/hiring-information/competitive-hiring/deo_handbook.pdf
https://www.opm.gov/policy-data-oversight/hiring-information/direct-hire-authority/#url=Governmentwide-Authority
https://www.opm.gov/policy-data-oversight/hiring-information/direct-hire-authority/#url=Governmentwide-Authority
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hire authorities it has granted.** Those hired through direct hire authority become members
of the competitive service®> and accrue statutory tenure protections.*

OPM has established by regulation the conditions under which it will determine that “a
severe shortage of candidates” or “a critical hiring need” exists:

A severe shortage of candidates for a particular position or group of positions
means that an agency is having difficulty identifying candidates possessing
the competencies or the knowledge, skills, and abilities required to perform
the job requirements despite extensive recruitment, extended announcement
periods, and the use, as applicable, of hiring flexibilities such as recruitment
or relocation incentives or special salary rates.*

A critical hiring need for a particular position or group of positions means that
an agency has a need to fill the position(s) to meet mission requirements
brought about by circumstances such as, but not limited to, a national
emergency, threat, potential threat, environmental disaster, or unanticipated
or unusual event or mission requirement, or to conform to the requirements
of law, a Presidential directive or Administration initiative.*

An agency requesting direct hire authority (or OPM acting on its own initiative) must provide
“evidence” substantiating that either of these circumstances exists.*®* To demonstrate a
severe shortage of candidates, that “evidence should include, as applicable, information
about,” among other things: “[tlhe results of workforce planning and analysis,”
“[elmployment trends including the local or national labor market,” and “[a]gency efforts,
including recruitment initiatives, use of other appointing authorities (e.g., Schedule A,
Schedule B) and flexibilities, training and development programs tailored to the position(s),
and an explanation of why these recruitment and training efforts have not been sufficient.””
For direct hire authority based on a critical hiring need, a requesting agency or OPM must
“[i]dentify the position(s) that must be filled,” “[d]escribe the event or circumstance that has
created the need to fill the position(s),” “[s]pecify the duration for which the critical need is

315 C.F.R. § 337.206(a), (b).

32 See 5 U.S.C. § 3304(b); Direct Hire Authority Fact Sheet, supra note 26 (“Congress placed the law authorizing direct
hiring under 5 U.S.C. 3304 - Competitive service; examinations. Because 5 U.S.C. 3304 establishes rules for the
competitive service, a Direct-Hire Authority cannot cover positions in the excepted service or the Senior Executive
Service.”).

3 5U.S.C. §§ 7511(a)(1)(A), 7512, 7513.
3 5 C.F.R. § 337.202(b).

35 1d. § 337.202(c).

3 1d. §§ 337.204(b), 337.205(b).

37 1d. § 337.204(b).


https://www.opm.gov/policy-data-oversight/hiring-information/direct-hire-authority/#url=Fact-Sheet
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expected to exist,” and “[ilnclude supporting evidence that demonstrates why the use of
other hiring authorities is impracticable or ineffective.”* Neither these regulations nor OPM
guidance® specifies what particular quantum of evidence suffices for the issuance of direct
hire authority. We are not aware of any judicial decisions reviewing an invocation of direct
hire authority.

A new administration could make use of direct hire authority. The “critical hiring need”
predicate would appear to be particularly useful. Such a need exists where there is “a
national emergency,” an “unanticipated or unusual event or mission requirement,” another
unspecified “circumstance[]” creating a critical hiring need, or the need “to conform to the
requirements of law, a Presidential directive or Administration initiative.”* And, as noted,
once one of these conditions is established, under OPM’s existing regulations, a requesting
agency or OPM need only identify “supporting evidence that demonstrates why the use of
other hiring authorities is impracticable or ineffective.”*

There are numerous bases on which a new administration might justify deploying direct hire
authority. A new President will face both pressing policy exigencies and a civil service that
has been diminished. These circumstances conceivably could, in a new administration’s
reasonable judgment, constitute an emergency, an unusual event or mission requirement,
or another form of critical hiring need. In particular for agencies that have, by virtue of the
Trump administration’s actions, been unable to discharge their statutory duties, quick
hiring may be necessary to conform to law. And it seems certain that presidential directives
and administration initiatives will urgently require additional capacity at numerous
agencies.

To be sure, it has been reported that “requesting an agency-specific direct hire authority
from OPM is a difficult, time-consuming and uncertain process.”> OPM may have had good
reasons to grant direct hire authority reluctantly. And, indeed, direct hire authority is an
exception from—and not a substitute for—the normal competitive hiring that Congress has
dictated. But direct hire authority is an option that Congress has provided, and the legal bar
to direct hire authority does not appear to be especially demanding.

Given all this, OPM could, on day one of a new administration, issue direct hire authority as
to important positions across the government or as to positions within particular agencies

38 1d. § 337.205(b).

% Direct Hire Authority Fact Sheet, supra note 26.
% 5 C.F.R. § 337.202(c).

4114, § 337.205(b)(4).

“2 Rapid Reinforcements, supra note 8, at 7.


https://www.opm.gov/policy-data-oversight/hiring-information/direct-hire-authority/#url=Fact-Sheet

GOVERNING FOR IMPACT PRIMER - OCTOBER 2026

where a surge is necessary.” As described above, that would require it to identify positions
or groups of positions for which direct hire authority is necessary, describe “the event or
circumstance that has created” the critical hiring need, set a duration for direct hire
authority, and provide evidence for why the use of other hiring authorities would be
“impracticable or ineffective.”*

2. Reinstatement Authority

OPM regulations permit an agency to “appoint by reinstatement” “a person who previously
was employed” in the civil service.” Reinstatements do not require competitive
examination.* For those with veterans’ preference or who attained career tenure during
prior federal employment—in general, those who “served at least 3 years of creditable
service”—“[tlhere is no time limit on . . . reinstatement eligibility.”* For all others,
reinstatement authority lasts three years,” though certain circumstances may enlarge that
period.®

To the extent a new administration wishes to unwind particular reductions in force or
individual terminations, reinstatement authority could prove useful. Not only does it create
a path for hiring quickly, it also allows agencies to hire experienced civil servants who might
be especially skilled or suitable to carry out renewed agency missions. Hiring under this
authority may confer an additional advantage: certain reinstated employees may be seated
without the need for an additional background check. By OPM regulation, “[a]n agency must
reciprocally accept a prior background investigation when the person entering
employment . . . has undergone a background investigation that is at or above the level
required for the position” and when the reinstatee has a “qualifying break in service.” By
regulation, a qualifying break in service may extend up to five years from the time of
separation.®

3 OPM could also amend its direct hire regulations using appropriate process, though, as noted, the regulatory
requirements for invocation of direct hire authority do not appear to be particularly onerous and largely track the
statutory preconditions for direct hire authority.

4 5C.F.R. § 337.205(b).

% 14, § 315.401(a).

46 Off. of Pers. Mgmt., Reinstatement (last visited Sept. 24, 2026).

475 C.F.R. § 315.201(a).

% 14, § 315.401(b).

®Id.

50 Id. § 315.401(c).

515 C.F.R. § 731.104(a)(2); see generally Suitability and Fitness, 89 Fed. Reg. 102,675 (Dec. 18, 2024).

2 89 Fed. Reg. at 102,680. In 2024, OPM revised its regulations, removing the prior “24-month break-in-service
provision that applied to reciprocity,” and replacing it “with a new process, established in the Federal Personnel


https://www.opm.gov/job-seekers/reinstatement/
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Note that many retired former employees receiving an annuity under the Civil Service
Retirement System or the Federal Employees’ Retirement System (the federal government’s
two retirement systems) will, if rehired, have their salary offset in the amount of their
pension.® This could deter annuitants from rejoining government. OPM regulations,
however, permit OPM or an agency acting under delegated authority to grant so-called “dual
compensation” waivers “on a case-by-case basis to meet temporary hiring needs based on
an emergency or other unusual circumstance or when the agency has encountered an
exceptional difficulty in recruiting or retaining a qualified candidate for a particular
position.”s* These regulations generally require an individualized showing as to why a dual-
compensation waiver for a particular reinstatee is necessary in light of a restrictive set of
conditions (“an emergency involving a direct threat to life or property,” “exceptional
difficulty in recruiting a qualified candidate,”* or the “very rare case[]” where “an agency
needs to retain the services of a particular individual who is uniquely qualified”™).

There may, however, be some flexibility for a new administration to process dual-
compensation waivers efficiently. The regulations permit a dual-compensation waiver “for
an individual whose services are needed on a temporary basis due to other unusual
circumstances.”® As suggested above with respect to direct hire authority, an agency could
likely identify circumstances—such as agency-wide staffing needs occasioned by Trump
administration actions or urgent policy initiatives requiring experienced civil servants—that
might justify dual-compensation waivers for sets or categories of important reinstatees, and
use those findings as the basis to produce individual waivers.

3. The Intergovernmental Personnel Act

Under the Intergovernmental Personnel Act (IPA), agencies may temporarily bring on board
individuals or teams from certain governments, nonprofits, and other entities without
competitive process. Specifically, the IPA gives agencies the authority to take on board “an

Vetting Investigative Standards issued by the Suitability, Credentialing, and Security Executive Agents, which expands
this window of time up to sixty months using a tiered, risk-based approach of graduated levels of investigation.” Id.
The Federal Personnel Vetting Investigative Standards do not appear to be publicly available.

53 See 5 U.S.C. §§ 8344(a), 8468(a).

%5 C.F.R. §§ 553.201(a), 553.202. In either case, the agency is responsible for paying the full amount of the annuitant’s
salary from its appropriated funds. Absent a dual-compensation waiver, the agency generally offsets an annuitant’s
salary by the amount of his or her annuity, paying the difference to the employee and remitting the offset amount to
the federal retirement system. See generally 5 C.F.R. §§ 837.301-837.303; Gen. Servs. Admin., Dual Compensation
Waivers for Reemployed Annuitants (Dec. 19, 2022). If a dual-compensation waiver is in place, the agency remains
responsible for paying the annuitant’s full salary “without salary offset.” Id.

% 5 C.F.R. § 553.201(c).
56 Id. § 553.201(d).
5T 1d. § 553.201(e).
58 Id. § 553.201(f).


https://www.gsa.gov/directives/files?file=2026-06%2FDual%20Compensation%20Waivers%20for%20Reemployed%20Annuitants_0.pdf
https://www.gsa.gov/directives/files?file=2026-06%2FDual%20Compensation%20Waivers%20for%20Reemployed%20Annuitants_0.pdf
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59 &

employee of a State or local government,”™ “an employee of an institution of higher
education,” or an employee of “an other organization,” a category that includes “a
national, regional, State-wide, area-wide, or metropolitan organization representing
member State or local governments,” “an association of State or local public officials,” “a
nonprofit organization which has as one of its principal functions the offering of
professional advisory, research, educational, or developmental services, or related services,
to governments or universities concerned with public management,” or “a federally funded

research and development center.”s

To be eligible for an IPA assignment in the federal government, an individual must have
been “employed for at least 90 days in a career position” with a sending organization.®* And
to participate in the IPA, non-governmental organizations “must have their eligibility
certified by the Federal agency with which they are entering into an assignment.”® IPA
assignments are generally capped at two years, although federal agency heads may extend
them by an additional two years.® The federal government and the home organization
negotiate which entity will pay the assignee’s salary.®

The IPA could permit agencies to efficiently bring on board specific subject-matter experts,
effective public servants, academics, or teams of such individuals for time-limited periods.*’
These assignments could be used to supplement agency leadership or provide targeted
capacity to manage and execute specific projects.

IPA recruitment has a reputation for being a slow and cumbersome process. This reputation
may result both from the legal requirements of the IPA and its implementing regulations
and from agency-specific practices regarding the interpretation and implementation of
those requirements.® To combat this reputation for complexity, OPM has gone so far as to
publish IPA “Myth Busters” that “encourage[] agencies to re-think . . . myths and
misperceptions” about the IPA.* It asserts that “[a]gencies do not take full advantage of the
IPA program which, if used strategically, can help agencies meet their needs for ‘hard-to-

%9 57.S.C. § 3372(a)(2).

0 1d. § 3372(b)(2).

1 1d. § 3372(b)(4).

82 14, § 3371(4).

85 C.F.R. § 334.102.

54 14, § 334.103(a).

8 57.S.C. § 3372(a).

8 Off. of Pers. Mgmt., Intergovernmental Personnel Act: Provisions (last visited Sept. 24, 2026).
87 See Fed’'n of Am. Scientists, Flexible Hiring Resources for Federal Managers 5 (July 12, 2022).
% For a detailed treatment of how the IPA works in practice, see id.

8 Off. of Pers. Mgmt., Intergovernmental Personnel Act: Overview (last visited Sept. 24, 2026).
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fill’ positions,” and responds to the “Myth” that “IPAs are cumbersome to use and require
OPM approval” by advising that “[a]gencies do not need OPM approval to make assignments
under the IPA authority. Federal agencies interested in using the authority simply enter into
a written agreement.”” In a similar vein, the Government Accountability Office observed in
a 2022 report that agencies used the IPA “to bring top scientists, researchers, and professors
into the federal government to lead complex and highly technical projects and address
emerging issues.”” Even so, “agencies used the mobility program infrequently,” in part
because it “is generally not well known and program offices may be unaware that it is
available as a potential means of bringing skills or expertise into the agency.””

4, Experts and Consultants

“When authorized by an appropriation or other statute,” agencies may “procure by contract
the temporary (not in excess of 1 year) or intermittent services of experts or consultants”
without competitive process.” OPM defines an expert as “a person who is specially qualified
by education and experience to perform difficult and challenging tasks in a particular field
beyond the usual range of achievement of competent persons in that field. An expert is
regarded by other persons in the field as an authority or practitioner of unusual competence
and skill in a professional, scientific, technical or other activity.””* A consultant “is a person
who can provide valuable and pertinent advice generally drawn from a high degree of broad
administrative, professional, or technical knowledge or experience.”” Expert and
consultant appointments, though time limited, represent a means for agencies to bring on
board leaders quickly at the start of a new administration.

5. Veterans Recruitment Appointments

As mentioned, veterans generally enjoy “veterans’ preference” in the federal hiring process.
Separately, agencies may hire certain veterans outside of the competitive hiring process
through “Veterans Recruitment Appointments.”” These “are excepted appointments, made
without competition, to positions otherwise in the competitive service.””” “Qualified covered
veterans”’—including those within three years of discharge—“may be appointed to any

.

™ Gov't Accountability Off., Personnel Mobility Program: Improved Guidance Could Help Federal Agencies Address
Skills Gaps and Maximize Other Benefits, GAO-22-104414 (Jan. 2022).

2 1d. at 16.

357.5.C. § 3109(b).

75 C.F.R. § 304.102(d).

™5 14, § 304.102(b).

76 See generally 38 U.S.C. § 4214; 5 C.F.R. §§ 307.101-307.105.
5 C.F.R. § 307.103.
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position in the competitive service at grade levels up to and including GS-11 or equivalent,
provided they meet the qualification standards for the position.”” As federal law has long
recognized, veterans constitute a large and important pool of potential federal workers. But
hiring authorities that are designed to provide pathways into federal service for members of
particular demographic groups—here, veterans—as opposed to hiring authorities focused on
specific agencies, positions, or initiatives, may not be as effective for meeting the federal
government’s surge hiring needs.

B. Excepted Service Hiring Authorities

An administration carrying out a hiring surge will also likely wish to take advantage of
excepted service hiring authorities. The excepted service “consists of those civil service
positions which are not in the competitive service or the Senior Executive Service.””
Positions may be placed in the excepted service by statute, by OPM, or by the President.*® As
of 2024, the excepted service constituted about one-third of the federal workforce.*

The Government Accountability Office’s predecessor observed that “the excepted service is
not really a coherent ‘service’ so much as a residual category covering all the many federal
entities and groups of employees that are not part of the competitive service or the SES.”s
Despite this lack of cohesion, and the patchwork of government-wide and agency-specific
laws and regulations that govern the excepted service,* one important generalization is that
excepted service positions are not subject to the competitive hiring process and so can often
be filled more quickly and with more flexibility.* This is why excepted service hiring might
be a promising part of a hiring surge. That said, it is important to note that, with the
exception of political appointees, members of the excepted service accrue tenure
protections, like the right to challenge certain adverse personnel actions, under the civil
service statutes.®

B4,
™ 57.8.C. § 2103(a).

80 Off. of Pers. Mgmt., Excepted Service Hiring Authorities: Their Use and Effectiveness in the Executive Branch i (July
2018); 5 U.S.C. § 3302(1).

81 Upholding Civil Service Protections and Merit System Principles, 89 Fed. Reg. 24,982, 24,988 (Apr. 9, 2024).
821.S. Gen. Acct. Off., The Excepted Service: A Research Profile 1-2, GAO/GGD-97-72 (May 1997).

81d. at 2-3.

8 Jon O. Shimabukuro & Jennifer A. Staman, Cong. Rsch. Serv., Categories of Federal Civil Service Employment: A
Snapshot, R45635 (Mar. 26, 2019). Excepted service hiring must still accord veterans’ preference. See 5 U.S.C. § 3320.

8 5 U.S.C. §§ 7511(a)(1)(B)-(C), 7513. President Trump, through his Schedule Policy/Career initiative, is seeking to
strip certain members of the excepted service of tenure protections. See Governing for Impact, Legal Vulnerabilities
of Schedule F (Jan. 2025).
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Excepted service positions are listed on a series of “schedules” that group jobs and job
categories according to certain characteristics.

1. Schedule C (and Schedule G)

Schedule C lists political appointees.® It is made up of “positions that are of a confidential or
policy determining character.”” Incumbents in these positions are at-will employees who
serve at the pleasure of their principals; their tenure generally ends with the end of the
administration that hired them; and they are hired without competitive procedures.* New
administrations always fill Schedule C positions—and establish new ones as appropriate,
subject to OPM approval.*® A pro-democracy administration will do the same. Agencies may
also establish “temporary transitional Schedule C positions to assist a department or agency
during the 1-year period immediately following a change in presidential administration” to
“meet legitimate needs of the agency in carrying out its mission during the period of
transition.” “The number of temporary transitional Schedule C positions established by an
agency cannot exceed either 50 percent of the highest number of permanent Schedule C
positions filled by that agency at any time over the previous 5 years, or three positions,
whichever is higher.”*

Schedule G, created in 2025 by the Trump administration, appears to be Schedule C’s close
cousin. It is for “noncareer positions of a policy-making or policy-advocating character” (in
contrast to Schedule C, which is for “positions that are of a confidential or policy
determining character”).”? Indeed, one scholar observed that “Schedule G appears largely
redundant with Schedule C.”* A new administration could use Schedule G as an extension
of Schedule C, with one principal additional flexibility: whereas federal regulations require

8 Certain political appointees—noncareer Senior Executive Service officials (discussed below) and Senate-confirmed
presidential appointees—are not listed on Schedule C.

875 C.F.R. § 213.3301(a).

8 Upholding Civil Service Protections, 89 Fed. Reg. at 24,987.

89 5 C.F.R. § 213.3301. There is no statutory cap on the number of Schedule C positions.

%14, § 213.3302(a).

o174 §213.3302(b).

92 Creating Schedule G in the Excepted Service, Exec. Order No. 14,317, 90 Fed. Reg. 34,753 (July 23, 2025).

% Nick Bednar, The End Game for Schedule G, Lawfare (July 24, 2025). It was likely created as part of the Trump
administration’s push to remove tenure protections from a broad swath of federal positions by classifying them as
having “a confidential, policy-determining, policy-making, or policy-advocating character.” See id. The signature
policy of that sort is Schedule Policy/Career, which purports to strip certain career civil servants of tenure protections,
but does not regulate hiring.

13


https://www.lawfaremedia.org/article/the-end-game-for-schedule-g

GOVERNING FOR IMPACT PRIMER - OCTOBER 2026

OPM to approve new Schedule C positions,* there is not yet any equivalent regulation for
Schedule G.*

2. Schedule A

Schedule A lists numerous positions “for which it is not practicable to examine”
competitively.*® OPM regulations list the numerous categories of positions that are part of
Schedule A, including a range of volunteer and part-time posts.”” A few provisions of
Schedule A are likely to be most important for a hiring surge.

First, attorney hiring. Agencies may largely follow their own processes for recruiting and
hiring attorneys, subject only to relatively modest government-wide procedural
requirements.”® Schedule A also provides for the hiring of “persons with intellectual
disabilities, severe physical disabilities, or psychiatric disabilities.”* As discussed above in
the context of veterans recruitment appointments, hiring authorities keyed to particular
positions or circumstances—rather than particular characteristics of job candidates—may
be easier to deploy at scale during a hiring surge.

Second, Schedule A authorizes noncompetitive hiring for “[p]ositions established in support
of fellowship and similar programs that are filled from limited applicant pools and operate
under specific criteria developed by the employing agency and/or a non-Federal
organization.”*® These programs can include “internship or fellowship programs that
provide developmental or professional experiences to individuals who have completed their
formal education” and “professional/industry exchange programs that provide for a cross-
fertilization between the agency and the private sector to foster mutual understanding, an
exchange of ideas, or to bring experienced practitioners to the agency.”** Agencies have
used this flexible “Schedule A(r)” authority to hire technologists and other scientific and
technical professionals, and it could well prove a useful means to bring on board experts as
part of a hiring surge. Appointments under Schedule A(r) may extend up to four years.*

% 5C.F.R. § 213.3301(a).

% Bednar, supra note 93.

% 5 C.F.R. § 213.3101.

7 See id. § 213.3102 et seq.

% See generally 5 C.F.R. Part 302.
% 14, § 213.3102(u).

100 77§ 213.3102(r).

10174,

12 14. For more information on Schedule A(r) hiring, see Flexible Hiring Resources for Federal Managers, supra note
67.
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Third, Schedule A generally authorizes hiring for “[tlemporary and less-than-full time
positions for which examining is impracticable.”® The regulations authorize OPM to
identify positions that meet this criterion.’* In the past, OPM has used this authority to aid
surge hiring. It authorized government-wide noncompetitive hiring for “positions needed in
response to the ongoing COVID-19 pandemic.”

Finally for our purposes, Schedule A also provides for the hiring of individuals into
temporary organizations.'* A temporary organization is “a commission, committee, board,
or other organization that” “is established by law or executive order for a specific period not
in excess of 3 years for the purpose of performing a specific study or other project” and “is
terminated upon the completion of the study or project or upon the occurrence of a
condition related to the completion of the study or project.”**” Should a new administration
create a temporary organization—as, for instance, the Trump administration did within the
U.S. DOGE Service**®*—Schedule A provides a means to hire individuals into that organization
without competitive process. “Appointments may not exceed 3 years,” extendable for two
additional years “if the conditions for extension are related to the completion of the study or

project.”*

3. Schedule D

Schedule D, which is known as the Pathways Program, is for early career talent and interns.
Specifically, it encompasses “positions other than those of a confidential or policy-
determining character for which the competitive service requirements make impracticable
the adequate recruitment and selection of sufficient numbers of students attending
qualifying educational institutions or individuals who have recently completed qualifying
educational programs.”*® Agencies may hire recent graduates (in general, those who
“obtained a qualifying associate’s, bachelor’s, master’s, professional, doctorate, vocational,
technical degree or a certificate from a qualifying educational institution or completed a
qualifying career or technical education program within the previous 2 years”) without
competitive process.*! Appointments under the Recent Graduates Program in general “may

1035 C.F.R. § 213.3102(i).
104 14, § 213.3102(1)(3).

105

Memorandum from Kiran A. Ahuja, Dir., Off. of Pers. Mgmt., to Heads of Exec. Dep'ts and Agencies (Mar. 1, 2023).
106 5 C.F.R. § 213.3199.

1975 .S.C. § 3161(a).

108 See Establishing and Implementing the President’s “Department of Government Efficiency,” Exec. Order No.
14,158, 90 Fed. Reg. 8441 (Jan. 29, 2025).

1095 C.F.R. § 213.3199.
1074, §213.3401.
M1714. §362.302.
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not exceed 2 years,”**? but an agency may generally convert recent graduates to permanent
status.'* Recent graduates are generally paid under the ordinary rules for the positions to
which they are appointed.* Recent graduates—of undergraduate, graduate, and
professional programs—could be a deep talent pool for a federal hiring surge, with the
potential to bring both talent and energy to federal service.

C. Senior Executive Service Hiring

The third, and smallest, category (relative to the competitive and excepted services) is the
Senior Executive Service, which consists of both career and political positions. “The SES is a
cadre of high-level government administrators who manage major programs and projects
within most federal agencies.”*** SES members frequently sit just below presidentially
appointed agency leaders. Both because it has so few members (about 8,700**°) and because
most SES appointments are filled after rigorous competitive process, the SES likely would
not be an immediate focus of a hiring surge. But both career and noncareer SES hiring may
still be of interest to a new administration.

For one thing, while OPM in consultation with OMB determines the number of “spaces”
available in the SES, which limits how many SES staff agencies may hire,**" there is no
statutory limitation on the total number of SES positions.*** A new administration might
explore whether expanding the SES could serve the longer-term goals of an administration
by expanding the corps of agency and project leaders.

With respect to short-term surge hiring, there are hiring flexibilities that might allow an
administration to quickly hire certain officials to provide short-term leadership for agencies
and projects.

SES positions may be filled by four types of appointments: career, noncareer, limited term,
and limited emergency. Most of the SES is made up of career officials who are hired through
a rigorous competitive process, one that is not amenable to surge hiring. The other three

2714, § 362.301.
1314, § 362.305.

1474, § 362.303(b)(3)(i). There is no requirement that agencies pay interns, although during the Biden administration,

OPM encouraged agencies to do so. See Memorandum from Kiran A. Ahuja, Director, Off. of Pers. Mgmt., to Heads of
Exec. Dep’ts and Agencies 2-3 (Jan. 19, 2023).

115 Shimabukuro & Staman, supra note 84.

116 Drew Desilver, What the Data Says About Federal Workers, Pew Rsch. Ctr. (Jan. 7, 2025).

175 7U.S.C. § 3133(c); Off. of Pers. Mgmt., Senior Executive Service: Selection Process (last visited Sept. 24, 2026).

18 I4. There is a statutory limitation for the Department of Defense. 5 U.S.C. § 3133(c) (“Beginning in 2023, the number
of such positions authorized . . . for the Department of Defense may not exceed the limitation provided in section 1109
of the National Defense Authorization Act for Fiscal Year 2017.”); Pub. L. No. 114-328, § 1109, 130 Stat. 2449 (2016)
(setting the cap at 1,260).
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appointment types, however—noncareer, limited term, and limited emergency
appointments—are appointments that may provide an opportunity for fast hiring, though
they each have statutory caps on the number of positions.

Noncareer SES appointments are used to hire senior political appointees who sit above
Schedule C positions. New administrations always fill noncareer SES positions, and a new
pro-democracy administration will do the same. OPM and the White House must approve
noncareer appointments.*** Across the government, no more than 10% of SES positions may
be filled by noncareer appointees, and no more than 25% of SES positions in any one agency
may be filled by noncareer appointees.**

Limited term appointments may be made to staff particular projects and are limited to three
years in duration.’? Limited emergency appointments are permitted to fill a bona fide,
urgent need and extend for eighteen months.”> Limited appointments may not exceed 5%
of all SES appointments across the government.**

Ill. Presidential Authority Over Hiring

The President also has broad statutory authority to except additional positions from the
competitive service and, more generally, to establish regulations governing admission to the
civil service. A new administration might use this power to create new hiring authorities or
to revise existing ones.

A. Creating New Authorities

The President enjoys statutory power to regulate aspects of federal hiring. This authority has
long been used to create hiring authorities that do not require competitive process. A new
administration thus has an opportunity not only to take advantage of existing hiring
authorities but to establish new ones appropriate to meet the moment.***

Section 3301 provides that the “President may (1) prescribe such regulations for the
admission of individuals into the civil service in the executive branch as will best promote

119 Maeve P. Carey & Taylor N. Riccard, Cong. Rsch. Serv., The Senior Executive Service: An Overview, IF11743 (July
21, 2026).

120 57.5.C. § 3134(b), (d)(1).

121 Carey & Riccard, supra note 119.
122 Id.

123 14.; see generally 5 C.F.R. Part 317.

124 For a thorough scholarly treatment, see Nicholas Bednar, Presidential Control of the Civil Service, 110 Minn. L. Rev.
2065 (2026). We note also that, as discussed above, the President has the statutory authority to create “temporary
organizations” and fill them noncompetitively. See 5 U.S.C. § 3161(a); 5 C.F.R. § 213.3199.
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the efficiency of that service” and “(2) ascertain the fitness of applicants as to age, health,
character, knowledge, and ability for the employment sought.”*> And section 3302 gives the
President the authority to “prescribe rules governing the competitive service. The rules shall
provide, as nearly as conditions of good administration warrant . . . for necessary exceptions
of positions from the competitive service.”**® That is, the President may establish new
excepted service schedules (as Congress may as well). The President may do so without
following the Administrative Procedure Act’s notice-and-comment rulemaking
procedures.” (Though OPM, if it issues implementing regulations, is bound by the APA, as
discussed below.)

Successive Presidents have used their authority over civil service admission to build out the
excepted service, creating new hiring authorities without competitive process. For instance,
President Eisenhower, citing a need for “positions which are of a confidential or policy-
determining character” to be held by political appointees employed at will, created what is
now Schedule C in 1953.** Multiple Presidents, most notably President Obama, have
provided for excepted service hiring of recent graduates.’” President Trump has relied on
his statutory authority over the civil service to create Schedule G.

Courts have broadly construed the President’s authority to except positions from the
competitive service and to regulate entry into the civil service.**® The D.C. Circuit has
described the statutes governing the executive branch’s authority to reclassify positions into
the excepted service as imposing a standard that is “not ... rigorous” (though not
“meaningless” either).** More recently, in Dean v. Department of Labor, the Federal Circuit
rejected a claim that the design of President Obama’s Pathways Program—which established
the recent graduates excepted service hiring authority discussed above—was inconsistent
with the rules of veterans’ preference that apply for competitive service positions:

In light of the President’s and OPM’s thorough discussion of the barriers to
hiring recent graduates into positions in the competitive service, the noted
benefits recent graduates provide in the workforce, and the merit system
principle in 5 U.S.C. § 2301(b)(1) for the Federal Government “to achieve a
work force from all segments of society,” we conclude that the President acted

125 5 U.S.C. § 3301(a)(1)-(2).
126 14. § 3302.

127 See Franklin v. Massachusetts, 505 U.S. 788, 800-01 (1992) (holding that the President is not an “agency” subject to
the APA’s requirements).

128 Amendment of Civil Service Rule VI, Exec. Order No. 10,440, 18 Fed. Reg. 1823 (Apr. 2, 1953).
129 Bednar, supra note 124, at 2099-2100.

130 See Nat'l Treasury Emps. Unionv. Fed. Lab. Relations Auth., 754 F.3d 1031, 1035 (D.C. Cir. 2014) (noting that “Congress
has granted broad authority to regulate entry in the civil service” to the President).

131 Nat’l Treasury Emps. Union v. Horner, 854 F.2d 490, 495 (D.C. Cir. 1988).
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within the authority Congress granted him in § 3302(1) to create the Recent
Graduates Program and except positions from the competitive service to fulfill
the goals of the program.**

Courts might well defer to the President’s exercises of section 3302 authority to create a new
hiring authority in the mold of Schedules C and D, at least so long as the administration
offers a plausible justification for its choice to make exceptions from the competitive
service.

A new administration could establish new excepted service schedules for particular
positions or position types (or expand existing schedules to similar effect). Such schedules
could be government-wide or limited to particular agencies and initiatives in particular need
of rapid staffing. They could be time limited or indefinite. Dean suggests that any such action
should be supported by a record. Among other things, the President and OPM might explain
why any new schedules are necessary, why hiring outside of the competitive process is
necessary, and the benefits employees hired through the new schedules are expected to
provide. A new excepted service schedule could be used in a similar manner to an invocation
of direct hire authority. An administration exercising the President’s section 3302 authority,
however, would not need to meet any particular evidentiary standard set by statute or
regulation and could create a relatively more durable and less circumstance-contingent
hiring pathway.

Generally, Presidents have created excepted service schedules by executive order, with OPM
subsequently issuing implementing regulations to codify the new schedule in the Code of
Federal Regulations.*** If OPM institutes such a rulemaking, it is bound to follow APA
procedures. Nevertheless, there is a means by which OPM could do so more quickly than
usual. Upon a sufficient showing of “good cause,” OPM could issue an interim final rule
concurrently with an executive order on day one without pre-issuance notice and comment
(though courts have often been reluctant to endorse agencies’ claims of good cause).***

One additional note. President Trump has also used section 3302 to establish the
controversial Schedule Policy/Career (formerly known as Schedule F), which purports to

132 Dean v. Dep’t of Lab., 808 F.3d 497, 506 (Fed. Cir. 2015).

133 See Recruiting and Hiring Students and Recent Graduates, Exec. Order No. 13,562, 75 Fed. Reg. 82,585 (Dec. 30,
2010) (creating Schedule D); id. (“I . . . direct the Director of the Office of Personnel Management . . . to issue
regulations implementing the Pathways Program.”); Excepted Service, Career and Career-Conditional Employment;
and Pathways Program, 77 Fed. Reg. 28,194 (May 11, 2012) (implementing regulations); see also Exec. Order No. 14,317,
90 Fed. Reg. at 34,754 (“The Director of the Office of Personnel Management shall adopt such regulations as the
Director determines may be necessary to implement this order.”).

134 For more on interim final rules and the good cause exception, which is found at 5 U.S.C. § 553(b)(B), (d)(3), see

Andrew S. Coghlan, Cong. Rsch. Serv., The Good Cause Exception to Notice and Comment Rulemaking, R44356 (Aug.
27, 2025); Governing for Impact, Notice and Comment Part II: Good Cause and Other Exceptions (May 2025).
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strip existing civil servants of their due process protections. Litigants have alleged, among
other claims, that section 3302 does not give the President this authority, so it is possible that
there may soon be a court ruling related to the President’s authority under section 3302.
Because Schedule Policy/Career concerns dismissal rather than hiring, it is unlikely that any
such ruling would constrain the President’s authority to create new excepted service hiring
authorities similar to Schedules C and D. Nevertheless, given the claims presented in the
Schedule Policy/Career litigation, a court may find that section 3302 does not permit the
President to regulate the civil service in a way that unduly displaces the hiring scheme
Congress established in the civil service statutes. A ruling in that vein might be relevant to a
new administration seeking to create an unusually expansive new hiring authority.

B. Revising Existing Authorities

The Trump administration has asserted a unilateral presidential authority to revise existing
civil service regulations without notice and comment. Here, we briefly sketch out the
contours of the issue.

At least twice, the Trump administration has purported to supersede or nullify existing
regulations by executive order.

e In 2024, OPM issued a regulation entrenching civil service protections
endangered by the first Trump administration’s Schedule F policy.* In January
2025, President Trump, in reinstating Schedule F (as Schedule Policy/Career),
purported to revoke the 2024 regulation unilaterally, without notice-and-
comment rulemaking.’* OPM later explained the administration’s position that
the President had the authority “to directly nullify those regulations.”*’

e In April 2025, President Trump signed an executive order entitled “Strengthening
Probationary Periods in the Federal Service,” which provided that “agency
approval should be required before probationary employees become tenured

135 Upholding Civil Service Protections and Merit System Principles, 89 Fed. Reg. at 24,988.

136 Restoring Accountability to Policy-Influencing Positions Within the Federal Workforce, Exec. Order No. 14,171, 90
Fed. Reg. 8625 (Jan. 31, 2025).

137 Memorandum from Charles Ezell, Acting Director, Off. of Pers. Mgmt., to Heads and Acting Heads of Dep’ts and
Agencies 4-5 (Jan. 27, 2025). OPM also asserted that the President has the constitutional authority to rescind civil

service regulations. Id. at 4. But in court, the administration appears to have relied on sections 3301 and 3302 for this
action. See Mem. in Supp. of Defs.” Mot. to Dismiss at 20-22, Am. Fed’n of Gov’t Emps. v. Trump, No. 25-cv-264 (D.D.C.
Apr. 22, 2025), ECF No. 23-1.
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Federal employees.”® That policy ran contrary to existing OPM regulations. The
executive order thus moved to unilaterally “supersede” those regulations.**

A new administration could consider whether to develop or pursue this nascent presidential
authority with respect to regulations that, in its judgment, need to be issued, revised, or
rescinded quickly (including, perhaps, regulations necessary to implement a newly created
excepted service hiring schedule and those that underlie existing hiring authorities).

The legal argument underlying the Trump administration’s actions is that Congress has
given the President authority to “prescribe such regulations for the admission of individuals
into the civil service in the executive branch as will best promote the efficiency of that
service”® and to “prescribe rules governing the competitive service.”** Indeed, while
Congress has instructed OPM to “prescribe regulations for, control, supervise, and preserve
the records of, examinations for the competitive service,” the Office remains “subject to the
rules prescribed by the President under this title for the administration of the competitive
service.””> This too suggests that the President may unilaterally alter the regulations
governing hiring. And, as noted above, the President is not constrained to follow the APA’s
notice-and-comment rulemaking procedures.

The Trump administration’s approach raises serious and novel legal questions, though. For
one thing, OPM is generally bound to follow APA procedures,* and the APA generally
“mandate[s] that agencies use the same procedures when they amend or repeal a rule as
they used to issue the rule in the first instance.”** Certainly, unilateral presidential revision
of the civil service regulations is an example of the Trump administration’s efforts to push
its legal authority to the limit, in defiance of longstanding understandings and norms
concerning administrative procedure and the allocation of power between the President
himself and federal agencies.*”* To our knowledge, no court has yet weighed in on the Trump

138 Strengthening Probationary Periods in the Federal Service, Exec. Order No. 14,284, 90 Fed. Reg. 17,729 (Apr. 29,
2025).

13914,

10 5 17.5.C. § 3301(a)(1).

141 14. § 3302.

214 §1302(a).

14314, § 1105.

144 Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 101 (2015).

195 Cf. Governing for Impact, Rapid Response: Presidential Memorandum on “Directing the Repeal of Unlawful
Regulations” (Apr. 2025); see also Sam Callahan et al., Arnold & Porter, Deregulatory Executive Orders: Issues Under
the Administrative Procedure Act (Apr. 16, 2025) (“Procedurally, the APA has never been understood to permit
agencies to forego notice and comment rulemaking simply because the president ordered them to do so.”); Sri
Medicherla, Challenging Presidential Directive Authority, Reg. Rev. (June 25, 2025).
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administration’s assertion that the President may nullify, supersede, or revise notice-and-
comment civil service rules by fiat.

Perhaps in recognition of these legal issues, the Trump administration, in both of the
matters cited above, concurrently moved to amend the civil service regulations through
OPM rulemakings. For Schedule Policy/Career, OPM rescinded the 2024 regulations after
notice and comment.*” But with respect to probationary periods, OPM issued a final rule
without notice and comment, contending that it was merely “effectuat[ing] the rules and
policy established by the [executive order], which is based on specific Presidential direction
under his statutory and constitutional authority.”**

Should a new administration carrying out a hiring surge see a pressing need to revise an
existing civil service regulation quickly, it might consider whether the President should
assert the power to unilaterally alter civil service regulations. At the same time, there is an
established process (subject to different legal risks) by which OPM may act quickly in
appropriate circumstances: upon a finding of “good cause,” OPM may revise its regulations
with immediate effect through an interim final rule.

Conclusion

A new administration will face many substantive challenges as it begins. Planners and
leaders should consider whether the hiring authorities identified in this primer might prove
useful in facilitating a day-one hiring surge.
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146 Some courts have rejected the related claim that the President may “insulate any desired rulemaking from judicial
review” by issuing an executive order directing an agency to act in a particular manner. Nebraska v. Su, 121 F.4th 1, 15
(9th Cir. 2024); see Chamber of Com. v. Reich, 74 F.3d 1322, 1327 (D.C. Cir. 1996) (“[T]hat the Secretary’s regulations are
based on the President’s Executive Order hardly seems to insulate them from judicial review under the APA, even if
the validity of the Order were thereby drawn into question.”); Agatha v. Trump, 151 F.4th 9, 10 (1st Cir. 2025) (“[A]gency
action that carries out a presidential directive is ordinarily subject to APA review.”). But see Chamber of Com. v. DHS,
815 F. Supp. 3d 73, 108-09 (D.D.C. 2025) (collecting cases taking opposing views).

147 Improving Performance, Accountability, and Responsiveness in the Civil Service, 91 Fed. Reg. 5580 (Feb. 6, 2026).
148 Strengthening Probationary Periods in the Federal Service, 90 Fed. Reg. 26,727, 26,728 (June 24, 2025).
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